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Macnaqhten, Sii William Hay, the second son of Sir 
Francis Macnaghten, lor many yeais a Supreme Couit 
Judge at Calcutta, was born in August 1793 He came to 
India as a Cavalry Cadet on the Madras Establishment, in 
September 1809, and did duty with the Body Guard of the 
Governor of Madras, with whose family he continued to 
reside for some months Fiom the very beginning of his 
Indian career his mind was eagerly bent upon the pursuit 
of Omental literature, and so the leisure hours of his easy 
appointment were devoted to the study of Hindustani and 
Persian. In May 1811, he obtained a prize of 500 Pagodas, 
(£175) for passing a successful examination in Hindustani 
There was no reward appointed at that time for the study 
of Persian, but the Political Department hold^g out blight 
hopes for junior officers, Macnaghten was one of the number 
who aspired to enter it, with which object in view, he 
studied and passed a most satisfactory examination lu 
Persian Soon after, he was appointed to a Cornetcy in the 
4th Cavalry, stationed at Hydeiabad, where he remained a 
year, during which time having opportunities of visiting the 
Nizam, in company with the Resident, Mr Henry Russell, he 
eagerly became acquainted with the policy and feelings of 
Native Courts About a twelvemonth after, Government 
held out a prize m 500 Pagodas for eminent pioficiency m 
Persian, when Macnaghten passed a second examination m 
it and secured the reward He had in the meantime made 
considerable progress in Tamil and T^oogoo About the 
middle of 1813, he accompanied the edcort of Mr. Cole, 
Resident of Mysore, in which counfky he took" the opportu- 
nity of gaming a knowledge of Canarese and Mahrattah. 
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He was at this time employed by Mr Ck>le, as Foliiical 
Assistant^ though not form^ly recognized as su^ by Qovern- 
ment. 

In 1814, Macnaghten was appointed to the Bengal Civil 
Service, and arrived at Calcutta m October, with most 
flattering testimonials fiom the Governor of Madrfus and the 
Besiddnt of Mysore In the College of Fort WiUiam, he 
applied himself with greater ardour than ever to the 
study of Oriental literature, and on the sixteenth axmi- 
versary of the Institution, Lord Hastings, in noticing Mac- 
naghten’s exertions, stated, that there was not a lan- 
guage taught in the College in which he had not earned the 
highest distinctions which the Government or the College 
could bestow ” In May 1816, he was appointed Assistant 
to the Registrar in the Sudder Dewanny Adawlut, the 
highest Court of Appeal in the Presidency , in November 
ISIS, he was deputed to officiate as Joint-Magistrate of 
Malda. In February 1820, he was appointed Judge and 
Magistrate of Shahabad In January 1822, he returned to 
Calcutta as Deputy Registrai of the Sudder Court, when he 
lequested that a Committee might be appointed to examine 
him in Hindoo and Mahomedan Law , this was granted and 
the report of the Committee spoke in the waimest terms of 
the extiaordinaiy proficiency he had evinced during a very 
searching examination The Marquis of Hastings, in his 
last address at the College of Fort William, said, For these 
distinctions a successful candidate has recently presented 
himself and enrolled a name already honorably familiar in 
the Annals, and associated with the best eras and efforts of 
the Institution. Mr William Macnaghten has shown m his 
bright example, and even amidst the engrossmg duties of 
pubhc station, that industry can command the leisuie, and 

? emus confer the power, to explore the highest regions of 
Oriental literature and to unravel the mtncacies of Oiiental 
law The Committee of Examination appointed to report 
on that gentieman’s proficiency in the st^y of Mahomedan 
and Bhndoo Law, have expressed a very high opinion of his 
attainments, and have pronounced him eminently qualified 
to consult, m the opginal, any work on the subject It is 
time, indeed, that his labours have been prosecute beyond 
the walls of this Institution, but wiwm them was the 
foundation laid on which Mr Macnaghten has reared so 
noble a superstructure ^ On the 5th September 1822, within 
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a fortnight of this commendation, he was gazetted as Regis- 
trar of the Sadder Dewanny, which appointment he held 
for eight and a half years, and duiing that penod lu addi- 
tion to the daily labours of the Court, he carried thi ough 
the press three volumes of the Reports of Decided 'Cases^ 
more thati two- thirds of which were repotted by himself 
They are of standard authoiity on all legal questions to 
which they refer, and enjoy the same reputetion in*)iidian 
Courts as the most esteemed and authentic reports do in 
English Courts Two other works also emanated fiom his 
pen during this time, " Considerations on Hindoo Law” and 
"The Prmciples and Fiecedents of Mahommedan Law the 
latter is now in its fourth edition At the close of 4830, 
Lord William Bentinck determined to make a toui through 
the Upper and Western Provinces of India, to look into 
many questions of gieat interest and importance lelative to 
the revenue, the police and judicial systems, and more par- 
ticulaily to expedite the survey and settlement of the 
North-western Piovmces He chose as his Secietary to 
accompany him, Macnagbten, and from this date his poli- 
tical career may be said to have commenced He was pre- 
sent at the meeting of his Lordship with Runjeet Smg 
at Roopur, wheie he obtained his fiist insight into the 
mysteiies of Lahore policy, and on his return to the Presi- 
dency at the beginning of 1833, he was entiusted with tlie 
Secret and Political Depaitments, a post lie continued to 
occupy for four years 

Lord Auckland succeeded to the Goveinment of India in 
1836, and in October of the following year, pioceeded on a 
tour to the Noith-west Piovmces, taking with him as his 
predecessor bad done, Macnaghten Fiom Simla, Macnagh- 
ten was sent on a mission to Runjeet Sing and Shah Sujah, 
the object of which was to depose Dost Mahomtned and 
le-instate Shah Sujah on the thione of Cabool, the ex- 
pedition being assisted by contributions of money, the 
presence of an envoy and a sufficient body of officers to 
discipline and command the troops, by the English Govern- 
ment Macnagliten returned with the tripaitite treaty to 
Simla on the 17 th of July 1838, and found that dniing his 
absence theie had been a further development of the ex- 
peditionary pioject It had been decided tliat a^ Biitish 
army should cross the Indus and plant itself in the centre 
of Afghanistan In November the ^i my of the Indus as it 
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WHS called, assembled at Ferozepore, en the banks of the 
Sudej and Macnaghten accompanied it, as envoy and 
Minister at the Court of Shah Sujah Ere the army mai ohed, 
news arrived that the siege oi Herat bad been raised and 
as there was no*neeesBity to proceed: thither, its strength 
was reduced by one-half A more delicate or difiScult 
office had nevei been before conferred on a subordinate 
functionary, such as Macnaghten was now appointed to. 
There was a long and dreary maich beioie the army, 
through mountain defiles and sandy deserts, into an unknown 
country He accompanied a prince, who was very unpopular, 
and a prince, who, even if restored to the throne of his 
ancestors, could only retain it by the gleam of British 
bayonets and gold The diplomatic airangements were 
placed in one hand and the militaiy m another, the sad 
sequel of which will be related further on 

Military hi&toiy has told with what biilliant success this 
enteipiise opened, and how disastrously it ended, but it is 
Macnaghten’s conduct throughout it, in his difficult and 
responsible post that this memoii must deal with Candahar 
was taken, Ghuzni, Mahmood’s celebrated fortiess was 
captured, and Cabool, the key to India was occupied (2nd 
August 1839), and Shah Sujah installed in the Bala Hissar 
on the 7th August 1839 Half the foices were sent back to 
India Honois were showered on Lord Auckland, Sir John 
Keane, Macnaghten, Pottinger, Willshire and Wade 
Macnaghten was created a Baionet Dost Mahoinmed sur- 
lendered on the 3rd November 1840, by riding up to 
Macnaghten' and giving him his swoid and claiming his 
protection The next couise the Government adopted, was 
retienchment The stipends allowed to the Afghan chiefs 
for relinquishing the immemorial practice of levying con- 
tributions on the highways in their lespective distiicts Were 
reduced These stij)ends weie guaranteed to them on our 
entering the country, and they had perioimed their poition 
of the contiact with exemplary fidelity Now they all 
rebelled, pillaged, plundered convoys of every description 
and blocked up the passes — in fact the whole country was 
soon in a bhize of lebelhon Macnaghten had been 
lewarded for his sei vices by the Governorship of Bombay 
and was making pieparations to leave in November 1841, 
but white all seemed calm and uifruffled on the surface of 
the Afghan race, a gene^l confederacy was being organized 
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for the expulsion of the British Tnfoimationof this move- 
ment poured in from all sides^ but the envoy indulged in a 
false security, and believed it was a mere local imeute which 
might easily be suppressed, and not a national revolt On 
the 1st of November Sir Alexander Barnes called on Mac* 
naghten whom he was to succeed m his Political appomt- 
ment, and congratulated him on leaving Afghanistan in a 
state of profound tranquillity On the following day Sir 
Alexander Bumes was assassinated ^ The adjoining house. 
Captain Johnson’s, the Paymastei of the Shah’s forces, was 
next attacked and plundered of Rs 170,000, (£17,000) The 
insurgents were scarcely a hundred in number at this tune, 
while a Biitish foice of 5,000 men was lying idle within a 
mile and a quaiter of the spot, and yet no active measuies 
were taken to nip the revolt in the bud The General-m- 
Chief was Geneial Elphinstone, a gallant old Officer, but 
weighed down by physical infiimities, who had been pitch- 
ioiked into this post by Loid Auckland, contrary to the 
advice of Sir Jaspei Nicholls, the Commandei-in-Cluef The 
envoy had leceived a note at seven on the morning of the 
2nd November from Sir Alexander Burnes, he instantly 
called on the Geneial, but made light of the ^meute, and the 
General was only too glad to acquiesce in his views The 
prociastination and inactivity of the aiitboiities encouiaged 
the small band of insurgents and swelled their ranks to 
immense numbers, and alter a succession of railitaiy blunders, 
Macnaghtcn was informed that the only couise left open to 
him was negotiation Akbar Khan, one of the sons of Dost 
Mahoramed, next ariived upon the scene, and was at once 
accepted as the leadei of the national confederacy. Cut off 
fiom supplies by the energetic measuies of this fiery and 
impetuous young man, stai vation stared the garrison in the 
lace, and on the 11th Decembei when only sufficient food 
was left for one day’s consumption, the envoy was compelled 
to negotiate A conteience was held, the salient points of 
which were " that the British troops at Candahar and Cabool, 
at Ohuzui and tfellalabad, should evacuate the country, 
leceiving every possible assistance in carnage and provisions, 
and that Dost Mabommed and his family should be set at 
liberty Shah Sujah was to be allowed the option of remain- 
ing in Afghanistan with a pension ot a lac of Rupees a year, 
(£10,000) or of accompanying the British tioops to India 
The army was to quit the cantonments within three days, 
and in the meantime to receive ample supplies of provisions. 
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for whidi due payment was to be made, and four officers 
were to be delivered up as hostages for the performance of 
the stipulations/’ 

Macnaghten’s own explanation of this disgraceful trans- 
action, is this . 

The whole country as far as we could learn had risen in 
lebollion , our communications 6n all sides were cut off, we 
had been lighting forty days against superior numbers under 
most disadvantageous ciicumstances with a deplorable loss 
of life, and in a day oi two must have perished of hungei. 
I had been repeatedly apprized by the militaiy authorities 
that nothing could be done with our troops The terms I 
secured weie the best obtainable, and the destruction of 
15,000 beings would little have benefited our countiy, 
while the Government would have been almost compelled 
to avenge our fate at whatevei cost ” The historian of the 
Afghan war describes the position of the envoj* thus, " En- 
vironed and hemmed in by difficulties and dangers, over- 
whelmed with lesponsibility whicli there was none to 
share — the lives of 16,000 men lesting on his decision — the 
honor of his country at stake — with a perfidious enemy 
before him, a decrepit General at his side, and a paralyzed 
army at his back, he was driven to negotiate by the imbe- 
cilitj^ of his companions ” There is no doubt that the entire 
blame rests with the two military commandeis, who were 
quite unfitted for their posts, General Elphmstone, by 
bodily infirmity and constitutional imbecility, and Biigadiei 
Shelton, by a pei verse temper and obstinacy. 

The treaty made with the Afghans was violated by thorn 
The aid ofieied was refused, though the envoy had fulfilled 
his part of the contract to the letter — and he Was diawn 
into a mesh which resulted in his death, thus related in 
Marshman’s History of India, " It was at this ciitical junc- 
ture, while Sir William Macnaghten was tossed upon a 
sea of difficulties and bewildered by the appalling crisis, 
which was approaching, that he was drawn into the net 
which Akbar Khan spiead for his destruction On the 
evening of the 22nd December 184il, the wily Afghan sent 
two Agents with Major Skinnei, who was bis prisoner, to 
the envoy, with a pioposal, to be considered at a conference 
the next day, that Akbai Khan and the Ghiizyes should unite 
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with the British troops outside the cantonment, and make 
a sudden attack on Mahomed Shah's fort and ^ize the per- 
son of Ameenoolla, the most hostile and ferocious of the 
msui^ent chiefs, whose head was to be presented to the 
envoy for a sum of money, but the offer was indignantly 
rejected by him It was further proposed that the British 
force should remain '4ill the spring and then retire of its 
own accord , that the Shah should retain the title of kmg, 
and that Akbar Khan, should be Vizier receiving from the 
British Government an annuity of four lacs of Rupees a year, 
and an immediate payment of thirty lacs In an evil hour 
for his reputation and his safety, the envoy accepted this 
tieacheious proposal in a Persian paper drawn up with his 
own hand When this wild overture was communicated to 
General Elphinstone and Captain Mackenzie the nezt"mom- 
ing, they both pronounced it to be a plot, and endeavoured to 
dissuade Sir William from going out to meet Akbar Khan. 
He replied in a huiiied manner, “Let me alone for that, 
dangerous though it be , if it succeeds, it is worth all risks , 
the rebels have not ful^led one article of the tieaty, and I 
have no confidence in them, and if by it we can only save 
our honor, all will be well At any late, I would rather 
suffer a hundred d^ths .than hve the last six weeks over 
again ” At noon he directed the General to have two legi- 
ments, and some guns leady for the attack of the fort, and 
then proceeded with Captains Trevor, Mackenzie and Law- 
lence, with the slender protection of only sixteen of his body- 
guaid to the fatal meeting At the distance of six hundred 
yards from the cantonment, Akbar Khan had caused some 
horse cloths to be spread on the slope of a hill, where the snow 
lay less deep The suspicions of the officers, as they dis- 
mounted, were roused by the appearance of Ameenoolla’s 
brother at the conference, and the large number of armed 
followers who were present Akbar Khan addressed a 
haughty salutation to Sir William, and immediately after, 
on a given signal, the officers were suddenly seized firom be- 
hind, and placed separately on the saddle of an Afghan 
horseman, galloped off to the city Captam Trevor fell 
off the horse, and was hacked to pieces Akbar Khan him- 
self endeavoured to seize Sir William, who str^gled vigo- 
rously, exclaiming in Persian, ' For Gk^’s sake ’ Exasperated 
by ti^is resistance, the fierce youth drew forth the pistol 
which Sir William bad presented to him ihe day before and 
shot hun dead, when the ghaaeee rashed up, and mutilated 



las body with their knives If his own repeated declaration 
be worthy of any credit, Akbai Klian had no intention ot 
taking away the life of the envoy, but was simply anxious 
to obtain possession of his peison as a hostage for the Dost 
Thus peiished Sii William Macnaghten, the victim of an 
unsound and unjust policy, but as noble and brave a gentle* 
man as ever fell in the sei vice of his country " — Men whom 
Ind%a has known ” 



PRELIMINARY REMARKS. 

So MUCH has, of late years, been written on the 
subject of JSindu Law, that any addition to the 
information already communicated, may at first 
sight be regarded as altogether superfluous. In 
Bengal, there has been lecently pubhshed a work 
entitled Considerations on Hindu Law as cm rent in 
that province , besides which, the stock of report- 
ed Cases, involving questions connected with that 
law, has been very considerably augmented. In 
the publication called the [Elements of Hindu Law, 
we find a sketch of the jurisprudence in question, 
conformably to the system in force at Madras, to- 
gether with an Appendix, containing the replies of 
the Pundits, (or as they have been termed by the 
Compiler, the responsa prudentum,) with reference 
to cases actually brought under litigation in the 
several civil courts subordinate to that presidency , 
while the Beports of Cases decided in the Sudder 
Adawlut at Bombay, and a work published at the 
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same presidency under the appellation of a Sum- 
mary of Hindu Law, have afforded valuable infor- 
mation regarding the laws and customs of the Hin- 
du population on that side of India. There still, 
however, remained a desideratum, which I have 
here endeavoured to supply. It still remained to 
state the Law, and its varieties as current through- 
out the extensive territories subject to the Presi- 
dency of Bengal, and to furnish a collection of pre- 
cedents of points already determined, which might 
serve as a safe, because an uninterested, guide, to 
the coirect decision of future and similar ques- 
tions. 

“ If books and laws,” observed Dean Swift, ** con- 
tinue to increase as they have done for fifty years 
past, I am in some concern for future ages, how any 
man will be learned, or any man a lawyer.”* Such 
a complaint could not with justice be made of pub- 
lications relating to the Hindu law, or of that law 
itself, to which there have been no modem additions, 
and our knowledge of which may be said to be as yet 
in its infancy. It is not likely that works on this sub- 


* Thoughts on various Subjects. 
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ject will ever attain to an overwhelming number. 
Few men have leisure to become acquainted with 
the law in an English dress, and still fewer to 
study it in the original. The civil functionaries 
of this country, from the first moment of their 
entry into public life, for the most part find their 
time and attention so completely absorbed in the 
discharge of their indispensable and current offi- 
cial duties, as to render it hopeless for them to at- 
tempt to acquire a knowledge of those laws which 
they are bound to administer. In such a state of 
things, it must be admitted, that any information 
which may be turned to account in practice, can- 
not but be eminently useful — nor does there appear 
to be any better method of solving judicial doubts, 
than by resorting to decisions already passed, the 
accuracy of which may generally be admitted, and 
the impartiality of which can never be denied 


It has been my object in this work, to fix doubtful 
points regarding which a contrariety of opinion 
has hitherto prevailed; and passages firom the 
publications above alluded to have not unfre- 
quently been cited in corroboration of the doctrines 
which I have adopted. Though I have satisfied 
myself, I am aware it by no means follows that 
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others should be convinced with the same facility * 
but it is certainly true, that questions of the high* 
est importance, and which are of every>day occur- 
rence, should be finally determined in one way or 
another. The mode is nothing : — the determina- 
tion IB everything. It matters little, for instance, to 
the community at large, whether a father shall be 
held to have the right of conferring his ancestral 
real property on one son, to the exclusion of the 
rest ; but it is of the highest importance to every 
member of the community, that the rights and pri- 
vileges of each should, as far as practicable, be 
defined and established. 

I apprehend that the Hindu law, in its pure 
and original state, does not furnish many instances 
of uncertainty or confusion. The speculations of 
commentators have done much to unsettle it, and 
the venality of the Fimdits has done more. It 
was remarked by Faley, that after all the certainty 
and rest that can be given to points of law, cither 
by the interposition of the legislature or the autho- 
rity of precedents, one principal source of disputa- 
tions, and into which indeed the greater part of 
legal controversies may be resolved, will remain 
still, namely, the competition of opposite analo- 
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But this source of uncertainty should not 
exist in the system here treated of. The Pundits 
are called upon, not in the character of advocates 
to urge different analogies, but as faithful exposi- 
tors of existing written law with relation to simple • 
‘ facts distinctly stated. There is not any conten- 
tion of the bar in such matters, and there ought not 
to be the exercise of any ingenuity. It may seem 
harsh and unjust to pass an indiscriminate censure 
upon any body of men but while I admit, that 
there are not wanting among them individuals of un- 
impeachable honesty and profound erudition, I am 
still of opinion, that to the Pundits is chiefly attri- 
butable the perplexity ef the system which it is their 
province to expound. The difficulty of detection 
is tempting i and, where the law is perverted, the per- 
version is seldom so glaring as to admit of exposure 
by superficial inquiry Authorities are frequently 
cited in support of a particular doctrine, which are 
indeed genuine passages of lajy, but applicable to a 
question wholly different from the subject-matter. 
Again, authorities may be cited, which are both ge- 
nuine and applicable to the identical subject treated 
of, but which are of no weight in the particular 


* Moral Philosophy, Book VI, Chap. 8. 
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province whose doctrine should have been adopted. 
Further facility for evasion is gained by the confu* 
sion< between natural and civil obligations. This is 
the case in the Hindu law, especially as it obtains in 
the province of Bengal. It by no means follows, 
that because an act has been prohibited, it should 
therefore be considered as illegal. The distinction 
between the vinGulum juris and the vinculum, pudo- 
ris is not always discernible. That this should be 
the case, in a system containing so much of ethical 
mgredients, is not to be wondered at ; but the prin- 
ciple of legalizing a breach of positive prohibitions, 
has been carried much further than could have 
been contemplated by the legislator. Bvery man 
is declared to be master of his own acquisitions. 
This is a maxim of law but in the distribution of 
it, he should not shew an undue preference to any 
individual member of his family. This is a precept 
of taorality. By infringing the latter, the force of 
the former is not destroyed : consequently the un- 
due preference in this case is not repugnant to law. 
But, on the other hand, a father and son have equal 
right to ancestral real property. This also is a 
maxim of law * and if an undue preference be shewn 
in Ihe disposition of this species of property, such 
act is not only at variance with the moral precept. 
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but is r^ugnant to the positive law. It has never- 
theless been contended, as will be more fully 
shewn in the body of this work, that such act, if 
done, must be considered as legal to all intents and 
purposes. This question has been discussed at some 
length in the present compilation and though it 
is not to be expected that the conclusions I have 
formed in this and other instances should be con- 
sidered as infallible guides, yet the grounds whereon 
they rest have been severally given, which may 
tend to shew whether they should be acquiesced in’ 
or rejected. I may however be permitted to add, 
that these conclusions have not been arrived at 
without consulting books, and having recourse to 
the best available living authorities. 


By Section 15, Regulation IV, 1793, re-enacted 
for Benares and the Upper Provinces by Regula- 
tion VIII of 1795, § 3, and Regulation Eli of 
1803, § 16, it is provided, that in suits regarding^ 
succession, inheritance, marriage, and caste, and all 
religious usages and institutions, the Hindu laws 
with regard to Hindus, are to be considered as the 
general rules by which the judges aie to form their t 
decisions. Questions connected with the two first- 

mentioned points are frequently litigated in the 

2 
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established eouHs, while those origfiitatx&|^ in the 
last-mentioned sources of contention ' are for the 
most part adjnsted by reference to private arbi- 
tration. These sulgects have, therefore, been. but 
slig^htly adverted to in the following pages, des^ned 
as the work is solely for the purpose of practical 
utility The provision in the enactments abovQ 
cited would appear to exclude cases of contract, 
evidence, and other miscellaneous matters ; but 
there may be questions incidentally involving these 
topics, and they may be so interwoven with cases 
which it is the duty of the courts to decide agree- 
ably to the Hindu law, that attention to the prin- 
ciples of the one may be essential to the due adju- 
dication of the othei Foi instance, in a claim of 
inheiitancc, the defendant may plead a title by 
purchase, and the question will then arise as to how 
far the ancestor was at liberty to contract. So also 
111 a case of disputed mairiage, it may be a question 
as to how far the witnesses adduced in support of 
its validity may be considered competent or other- 
wise This will involve some consideration of the 
law of evidence 

Ancient laws, pronounced to be obsolete in the 
present age, 1 have, purposely omitted the mention 



of ; suoh AS iibe dootrinss relative to the various de- 
scriptions of sttfasidiarj eons, and tiiose respecting 
the rights of sons by mothers of diSerent -classes, 
only three kinds of adoption bemg permitted or prac- 
tised in Hie present age, and marriage with females 
of a different tribe being prohibited. The subjects 

discussed in this work are those of Inheritance, 

• 

^Partition, Marriage, Adoption, Minority, Slavery, 
Contracts (including Debt, Gift, and Sale), and Ju- 
dicial Proceedings, being a translation of an extract 
from the Vyavahdramdtirica Prukurn of the Mitdc- 
shard, including the Daw of Evidence and Pleading 
A considerable portion of this, especially the chapter 
on Ordeals, might perhaps have been omitted with- 
out material detriment to the utility of the work , 
but I was induced to add it for the gratification of 
curiosity, no entire version having yet been made, 
to my knowledge, of this topic of Hindu jurispru- 
dence. On their Law of Bailments I have not deem- 
ed it necessary to touch, as that subject has been 
Amply discussed in the Digest translated by Mr. 
Colebrooke, and epitomes of the same are contained 
in the Considerations on the Hindu Law as cur- 
rent in Bengal, as well as in the work entitled 
" Elements of Hmdu I,<aw.” 
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* It wiU l>e conceded, 1 imagine, that the ntles affect- 
ing succession are clear, simple, and copious; tiiat 
provision is made for almost every case 'that can 
possibly arise ; and, making allowance for the dilkr- 
ent opinions which prevail in the different schook, 
and for a few disagreements among authors of the 
same school on points of minor importance, that 
tlTere can be but little room for hesitation, when a 
question respecting inheritance is litigated, and lit- 
tle reason to apprehend that an erroneous conclu- 
sion may be arrived at In all codes, however, 
there must be some omissions which can only be 
supplied by analogy From this defect the Hindu 
law cannot be expected to be altogether exempt. 
Where such cases occur, they doubtless furnish* 
ample food for ingenuity , though in the course of my 
experience, I have met with but few instances of 
the kind, and still fewer in which there could be 
any legitimate or reasonable ground to doubt as to 
which side of the argument the preference should 
be assigned. I will illustrate my meaning by men- 
tioning a case in point, in which, though there is 
more to be said on both sides than in most others 
of a similar nature, there can he but little doubt as 
to the doctrine which should be preferred. A man 
dies childless, leaving three widows him sur^ving. 
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He gives permission to one of them to adopt a son 
after his death, which is done accordingly. The 
adopted son dies, also childless, leaving the three 
widows aforesaid him surviving. Now the qu«i- 
tion is, to whom, on the death of sudi adopted son, 
will the property go ? Should it be taken entirely 
by the widow who made the adoption, or should 
it be divided equally among the three widows 1 
The law is silent as to this particular case ; and 
those who contend that the property should be 
taken by the single widow, do so on the ground 
that although, had there been no adoption, the three 
widows would have been entitled to equal shares, 
smd although, had the childless husband adopted 
the boy durmg his lifetime, he could not have se^ 
lected for him as adopting mother one of his three 
wives and excluded the others from all maternal 
relation, yet that a boy having been adopted after 
the death of the husband, the estate to which he 
succeeded belongs of right to the widow who re- 
ceived him in adoption, to the exclusion of the 
other two, who can be considered in the light of 
step-mothers only. This reason seems plausible 
enough, but it is not the law. The three widows 
of the same man are held to be, in a legal point of 
view, one and the same individual. The widow to 
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whom the permisamn was given may indeed haire 
the privilege of selecting the hoy to he adopted ; 
hut the adoption being once made, he necessarily 
holds the same relation to all the three widows o£ 
his adoptmg father. 1 here merely allude to riie rights 
and privileges accruing to the single widow from 
the simple fact of her bavmg made the adoption, 
independently of any intention expressed or im- 
plied by the deceased, that such widow alone 
should be considered as the mother of the adopted 
child. If he declared this explicitly, the case would 
he different ; or if such may be reasonably gathered 
to have been his intention, from some unequivocal 
indication of his will that his other wives should 
have no concern with the adoption. But the sim* 
pie tact of his having commissioned any one of the 
three to select the boy, cannot be considered as 
sufficient to deprive the two olhers of their mater- 
nal rights, or to debar them from taking the shares 
to which they would have succeeded had no adop- 
tion taken place Another case in point is that of 
a man dying survived by three widows, who take his 
property and divide it among themselves, each 
taking a third On the death of one of them, who 
is entitled to succeed to her property, the other 
widows, or the heir^ male of her husband ^ The 
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law IS silent to this pKnnt also. It is true that 
the law ordains the succession of the husband’s 
heirs after the widow ; but this rule does not con- 
template the existence of mother widows, and the 
weight of it is counterbalanced by another, which 
prescribes that the widow shall take the entire pro- 
perty, to the exclusion of the heirs of the husband ; 
and, consequently, on the death of the first widow, 
the second and third take the share of which she 
died possessed, and, on the death of the second, the 
entire property will devolve on the third , nor have 
the husband’s heirs any legal claim until after her 
death. This proceeds upon the principle above- 
mentioned, that all the three widows of the same 
man are held to be, in a legal point of view, one 
and the same individual. Cases of this descrip- 
tion might here be infinitely multiphed, but the 
foregoing will suffice for the present. 


The Hindu law of partition contains one ano- 
maly, which would at first sight appear unjust and 
absurd. I allude to that rule which entitles an 
idle brother to claim a share of the acquisitions of 
his industrious brethren, — ^the drone to participate 
in the labours of the hive. But when the peculiar 
constitution of the Hmdu sqciety icr considered^ 
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this provision will not be found to be altogether 
repugnant to justice or to reason. No roEpecta* 
ble Hindu would travel in quest of employment 
without providing sufficient protection for the 
females of his family ; and the individual usually 
selected for this purpose is one of the brethren, 
who resides without any active employment in the 
family house, while the rest go in quest of ser- 
vice, and not unfrequently amass immense wealth, 
while the brother left behind has not advanced one 
step from his original state of poverty. But it 
would be hard to deny him a share of the good 
foitune which had attended his biethren, since it 
IS evident, that unless some one had performed the 
part he undertook, they could not have acquired 
the wealth , and he may, therefore, be fairly held to 
have contributed his aid towards the acquisition. 
It might also be affirmed, that had he engaged in a 
more active occupation, the same success would 
also have attended his endeavours Where the 
patrimony has been used (however slight the use 
of it may have been) in making the acquir^tion, 
an idle brother, though not engaged in domestic 
duties, is entitled to participate likewise ; but even ^ 
In this provision there is reason. It could not be ’ 
affirmed with certainty, that the same sum extracted 
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from the original atodr might not have been turned 
to ao good an account by him who had not, as by 
him who had expended it. The sum so expended 
was the root and origin of the subsequent acquisir 
tion ; and, as to its amount, it would obviously bq 
impracticable to define what should) and what 
should not be considered to constitute the use of 
the paiadmony. 

Questions connected with the connubial state 
are, as I before observed, but rarely brought into 
the courts of judicature under this presidency. 1 
have, therefore, refrained from e^qpatiating on the 
subject. It can but rsirely, if at all, in any of its 
bearings, form a topic of legal controversy. To 
those who are desirous of more full and particular 
information relative to this brrncli of Hindu eco- 
nomy, the labouis of Ward may safely bo recom- 
mended, as combining minuteness with accuracy m 
an emment degree. 


The law regarding adoption is deserving of the 
most serious and attentive consideration) as thero is 
perhaps no topic of Hindu jurisprudence more sur- 
rounded by doubts and difficulties. Some of theso 

I have endeavoured to clear up ^and remove , and if I 

3 
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have betrayed too much confidence in tiie attempt, 
I can only plead in excuse, that to speak dubi- 
ously where T had brought my own mind to 'convic- 
tion, would have defeated the object 1 had in view. 
Keductlon to certainty, or to a point as nearly ap- 
proaching to it as practicable in the absence of posi- 
tive demonstration, was that object , but it will be 
for others to judge, having the evidence and the 
conclusion before them, whether the latter is con- 
sistent with the former. In all essential matters, it 
will be seen that the law of adoption among the 
Hmdus assimilates closely to that which prevailed 
among the Athenians and the Homans. The points 
regarding which, in modern practice, the greatest 
disagreement has been evinced, are those relative to 
the proper ago for adoption, the succession of the 
sou adopted to the property of liis adopting father’s 
collateral relations, and the legality or otherwise of 
two successive adoptions 

1 n the case of minors, the Hindu legislature does 
not appear to have made any express provision 
against the rapacity of those interested in outliving 
them , ’ but it was probably considered, that by con- 
stituting the sovereign power the legal guardian of 
all infants, and by declaring them exempt from lia- 
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bility of whatever description, durante minontate, 
sufficient safeguards had been established ; that by 
the first would have been secured wisdom and cau- 
tion in the selection of an immediate protector for 
the person and property of the minor ; and that by ' 
the second all pretence for the invasion of his in- 
terests would be removed. 

1 have not thought it requisite to discuss at much 
length the doctrine of slavery among the Hindus 
but since hazarding a few observations on that 
topic, I have looked into Puffendorfs Disquisition 
on despotical Power, and find that he traces the 
origin of all servitude to contract. Ho observes, that 
** in the early ages of the world, when men began 
to quit their primitive plainness and simplicity, 
to cultivate the method of living, and to enlarge 
their fortunes and possessions, it is very likely the 
wiser and richer sort invited those of loss parts and 
less wealth, to assist them m their business foi hire. 
Afterwards, when both parties found their benefit lu 
this way of proceeding, the meaner tribes were by 
degrees persuaded to join themselves perpetual 
members to the families of the greater,” &c. He 


* Book VI, CIi 3 
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then proceeds to argue, that “ the conTenience of 
discharging inferior offices and labours by the hands 
of others being thus found out, in succeeding times, 
when wars grew pregnant in the world, it passed by 
‘degrees into a custom, to indulge captives with 
life and corporal liberty, upon condition that they 
should yield perpetual service to the conqueror.” 
In this respect the learned jurist (as he himself ad- 
mits) differs from many other high authoiities , but 
it matteis little whether slavery had its origin m 
war or in peace We know, at all events, that in 
ptoportioh to the progress of the arts of peace, the 
evils of war aie mitigated, and that it is only among 
the most uncivilized nations of the present day that 
success in war is consideied as a just reason for 
making slaves of the captives 

Contracts aie not required by the Regulations 
to be interpreted conformably to the principles of 
Hindu law, though it must occasionally so happen 
that a leference to this branch of jurisprudence will 
be found necessary for the adjustment of a dispute 
connected with the law of inheritance. In the chap- 
ter on minority, allusion is made to a case illiutrative 
of this fact In the case adverted to, the mother of 
a minor had sold his paternal landed property, with 
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a view to liquidate a debt which had been confaracted 
by his father. On suit to set aside the sale, and to 
recover the estate in virtue of the right of inheri- 
tance, it became necessary to determine, in the first 
instance, how far the widow was competent to con- 
tract, under all the circumstances of the transaction ; 
and the determination of this question obviously de- 
pended on the law by which the transferred estate 
was 'governed. The necessity of conforming to the 
Hindu law of contracts, had it been enjoined as the 
rule of decision m all their dealings, would not, 
perhaps, have furnished just cause of regret. The 
Supreme Court is required to admimster justice to 
the Hindus in matters of contract agreeably to theii 
laws and usages , and it has been i emarked by one 
of the Judges of that Court,* who had devoted no 
small portion of his time to the study of their code, 
and who was not by any means disposed to view it 
generally in a favourable hght, that “ if a pievalence 
of common sense is to be discovered in the laws of 
the Hindus, it must be sought for in that portion 
of them, containmg .the precepts by which deahngs 
between one man and another are to be regulated.” 

— — 7 - 

* The author of .the Considerations on Hindu LaUr as current m 
Ben^ * 
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Of the version from the Jfitdoshanl containing' 
the Hindu doctrine relative to judicial proceedings, 
it remains to speak. Detached portions of 
translation have already appeared in the work en> 
titled, Considerations on Hindu Law,” but I deem- 
ed it advisable to present the whple to the Euro- 
pean reader in a connected form on this occasion. 
It will readily be perceived, that the foi ms of admin- 
istering civil justice were primitive, and compen- 
dious enough Perspicuity and precision are con- 
tinually enjoined in the pleadings, and litigation 
appears to have been attended with no expense 
Wo have no means of ascertaining whether the ope- 
ration of the system was efficient, but it probably 

* 

sufficed for a population to whom the distinctions 
and refinements of commerce were unknown, and 
who appear to have never advanced beyond a ceitain 
point of civilization There must always be a close 
analogy between the state of a society and its laws. 
Where the one is neither aitificial nor progressive, 
the other, as a natuial consequence, will be simple 
and stationary. This is accordingly the case with 
the Hmdus. For ages their national condition has 
undergone no change, and for ages their national 
code has continued undisturbed by reform or modifi- 
cat^n. The trial by ordeal, termed the Divia Pru- 
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wHch may be tmnslated Judicium Dei, 
forme a very prominent part of the sj^tem ; but in 
this the Hindus are by no means peculiar, the pur^ 
gation by ordeal seeming, as remarked by Black- 
stone, to have been very ancient and very universal 
in the times of s^erstitious barbarity. Throughout 
the whole of the chapter on judicial proceedings, it 
would not be difficult to trace analogies between the 
Hmdu, and more enlightened codes of jurispru- 
dence ; but 1 do not possess sufficient qualifications 
for the task, nor would the result bo profitable, even 
were it well executed. 1 have, therefore, contented 
myself with noting such as obviously suggested 
themselves to me while engaged in the version of 
the original. 


There may be said to exist in the present day 
five distinct schools of Hindu law, which differ 
more or less from each other. They may be termed 
the schools of Bengal, of Benares, of Mithild, 
of the Dekhan, and of the Mahrattas. The origi- 
nal Smrvtis are of course common to all, but they 
each assign the preference to particular com- 
mentators and scholiasts. In Bengal, the works 
chiefly followed are the Ddyahkdga of Jimutavd- 
Imna, the Ddyatativa by Rctghunandana, the Vya- 
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vahdraJbatwa by the same author, the Stibodhini, a 
commentary on the Ddycibhdga by Sricridma Tcur^ 
cdlancdra, the commentary on the same* by Acftdr- 
jya ChAddmdniy the Ddyacramasangraha of SH- 
criahna, and the compilations termed the Vya/vas- 
thdmavay the Vivdddmavasetu, ^d the Vivdda- 
hhcmgdrnava. In Senares, the preference is shewn 
to the Mitdcshard of Vtjnydneswara, and its com- 
mentary by Veereshwara Shatta and Bdlomh- 
hhatta ; the Veerarmtrodaya by Mitramisra ; the 
Parasurdmddhavay and the Vyavahdramddhava. In 
Mithild,, respect is paid chiefly to the following 
authorities : — the Vvvddachintd'niam and Vyavaha'- 
rachintaf mani by Vachaspatxmtsray the V%va'd<trat- 
na'cojra by Chaiideawaraj the Mad^napdrijata by 
Madanopadhya^ya, the JXoaitapamsishta by Kesha- 
ha Misray the Smritisa'ra and Smritisamoochaya 
by Hufina^thopadhydyay and the Vzvddachandra by 
Misroo Mtsra. The Mitdcshardy the Snyrttichaiidri- 
cdy the Mddhaviyay and the Suraswativildsa are the 
works of paramount authority in the territories 
dependant on the government of Madras ;* while the 
authorities chiefly referred to on the Bombay side 
are, (besides the text books of Menu and Ydjnyawal- 


* See preface to Elem Hm Law, p 14 
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cya^ the Vyavah^i'rarnayAc'ha, the Nimayaaindhoo^ 
the SemadreCy the ’Vyavaha'rakoustochhay and the 
Parasurdm&dhAxva.^ I do not mean to affirm that 
these are the only works of paramount importance 
recognized m the respective schools , but they are 
most frequently referred to , they are sufficient to 
solve the ordinary legal questions which arise , and 
suspicion may justly be excited, where an exposi- 
tion of law is supported by citations from more 
recondite authorities In questions relative to the 
law of adoption, the Dattacaimmdnsa and Dattaca- 
chandricd are equally respected all over India ; and 
where they differ, the doctrine of the latter is 
adhered to in Bengal and by the southern jurists, 
while the former is held to be the infallible guide 
in the provinces of Mithild and Benares 

The Precedents contained in the second volume 
have been selected from an enormous mass of crude 
materials. When it is mentioned, that I have 
examined every opinion that has been delivered in 
every court of judicature subordinate to the presi- 
dency of Bengal from the year 1811 up to the 
present day, it may be a matter of wonder, that the 


* See preface to Suxmnary of Kmdu Law, p. 5 
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fttelectioiih are not more numerous and more valuable. 
£ut the task of rejection has been found very labo- 
rious ; at least inne-tenths of the opinions -were 
ascertained, on examination, to be erroneous, doubt- 
ful, unsupported by proofs or otherwise unfit for 
publication , while, in not a few instances, the 
nature of the case itself was involved in obscurity, 
from the circumstance of the reply alone being 
forthcoming , the whole record of the case having 
been made over to the law officer, with a view to 
enable him to find out, and report the law upon, the 
point or points at issue between the parties. The 
admitted opinions have been carefully examined , 
and they will, it is hoped, be in general found to 
have at least the merit of accuracy. 
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OF 

HINDU LAW. 

CHAPTER I 

Property, accoi diner to the Hindu law, is of foui desciip-, Pro|wty 
tions, real, peisonal, ancestiTil, and acquired 1 use the teims 
real Ptpd personal in piefeience to the teims moveable and 
immoveable, because, although the latter words would fui- 
nish a more strict translation of the expiessions in the oiigi* 
naJ, yet the Hindu law classes amongst things immoveable, 
propel ty which is of an opposite nature, such as slaves and 
corrodies, or assignments on land ♦ In a work of this kind, 
intended solely foi the purpose of piactical utility, it would 
be useless to attempt any inquiry as to the oiigiu of the right 
of property accoisding to the notions of the Hindus oi as to 
the nature of the tenuies of leal property in India The vai i- 
ous modes of acquisition, as occupancy, biith, gift, pin chase, 
and the like, have been detailed and commented on with all 
the elaborate minuteness peculiar to the Hindu juiists f It 


* Jim Va cited in Dig , vol ui, page 34 

t Is property included in the seven categones, substance and the 
rest, or is it distmct therefrom 1 Jdganndtka in the Digest, vol ii, page 
506 and ownership, in his opinion, follovj^ng the Nydya doctrine, ‘ is 
a relation between cause and effect, attached to the owner who is pic 
dicated, of particular substances and subsisting in the lub'^tanro by 
f onnexion with the preditabie 
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seems auilicient here to inquiie into thi 
perty which is created by birth, for to t! 
be traced all the impediments which ^xist td ^Unatipi 
a man without heirs having an absolute and aiicoTifiW* 
dominion over his property, by whatevei mekns acquired 
That an indefeasible, inchoate right is cieated «by birth, 
seems to be universally admitted, though much argumenta- 
tive discussion has been used to establish that this alone is 
^Rigbiofb^m^ not Sufficient to cieatepropiietary right The mofet approv- 
ed conclusion appeals to be, that the inchoate right arising 
fiom hiith, and the lelinquishment by the occupant (whether 
effected by death oi othei wise,) conjointly create this right, 
the inchoate right which previously existed becoming per- 
fected by the removal ot the obstacle * that is, by the death 
of the owner (natuial oi cuil), oi his voluntary abandon- 
ment f In ancestral leal propei ty, the right is always limit- 
ed , and the sons, giandsons, and great-giandsons of the oc- 
cupant, supposing them to be fiee fiom those defects, mental 
01 coi poieal, which are held to defeat thengbt of inheritance,^ 
aie declaicd to possess an interest in such property equal to 


created 


* Sncrishna, cited in the Digest, vol ii, page £ - 
t The fact of the ancestor being missing for a period exceeding 
twelve years, constitutes a legal title to succession on the part of the 
heirs This doctnne was recognized m a case decided by the Sudder 
Dewaiiny Adawlut, on the 25th of April 1820 Eeports, voL m, page 
28, wherein it was determined, that twelve years should be allowed 
for the re-appearance of a missing person, after which his death will 
be picsumcd but some authorities maintain, that the period vanes 
with reference to the <age of the missing person See note to Case 7i 
\ ol 11 , p 0 ^ 

t Various disea^scs and ^ arious offences have been declared by the 
Hindu legislators to be of such a nature as to disqualify for inheri- 
tan( e It is problcnitilical far our courts would go in support of 
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that of the occupant himself, so much so, that he is not at 
liberty to alienate it, except under special and uigent cir- 
cumstances, or to assign a larger share of it to one of his 
descendants than to anothei * With lespect to person al pro- Restnctio&i 
pertypf every description, whether ancesbial or acquired, 
and with respect to real propeity acquired or recovered by 
the occupant, he is at liberty to make any alienation oi dis- 
tribution which he may think fit, subject only to spiritual 
responsibility f The property of thetathei being thus restrict- 
ed in respect of ancestral real pioperty, and wills and tes- 
taments being wholly unknown to the Hindu law, it follows, 
for the sake of consistency, that they must be wholly inope- 
rative, and that their piovisions must be set aside, wheie they 
are at variance with the law , otherwise, a person would be 
competent ter make a disposition to take effect after his death, 
to which he could not have given effect during his lifetime J 
A will is nothing more 01 less than “ the legal declaiation Of wills 
of a man’s intentions, which he wills to be perfoimed after his 


objections which must in some instances be deemed irrational prejii- 
dicea The only reported case in which the question has been agitated, 
may be found in the Bengal Reports, pages 108 and 257, vol n , and iii 
the Bombay Reports, page 411, vol i, there is a case reported, in 
which a widow’s claim to her husband’s estate was disallowed on ac- 
count of her blindness For an enumeration of the disqualifying causes, 
see Digest of Hindu Law, page 298, vol lu, and Elem Hin Law, App , 
page 335 et seq and the chap , vol ii, treating of Exclusion from Inhen 
tance, to the note m which an enumeration of the several disqualifying 
circumstances has been given 

* Jaffanndtha in Dig , vol iii, page 45 

t VrihasjKiti, Dig , vol ii, page 32 

t For SL more full discussion of the right of a Hindu to make a will, 
see Considerations on Hindu Law, p 320, wherein the opinion of Mr> 
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death but willing to do that which the law has prohibited, 
cannot be held to be a legal declaiation of a man’s intentions. 
Theie may be a gift in contemplation of death, but a will, in 
the sense in which it is understood in the English law, is 
wholly unknown to the Hindu system^ and such giftcan only 
be held valid under the same circumstances as those under 
which an ordinary gift would be consideied valid What may 
not be done ^nier vivos, may not be done by will Of this 
desciiption is the unequal distribution of ancestial real pro- 
pel ty Theie aie ccitain acts piohibited by the law, which, 
howevei,ii earned into effect, cannot, accoi ding to the law 
Bengal, be set aside, and which, though immoral, and (in 
one sense of the woid) illegal, cannot be held to be invalid 
Foi instance, a fathei, though declared to have absolute 
jiowei over piopeity acquired by himself, is prohibited 
liom making an unequal distribution of such propeity 
among his sons, by pieferrmg one oi excluding anothei 
without sufficient cause This has been declared in the 
Ddyahhdga to be a piecept, not a positive law , and it is 
theicin laid down, that a gift oi tiansfer under such cir- 
Doctrmc of cunistaiices IS not null, “ foi a fact cannot be alteied by a 
hundied texts” Theie is nothing inconsistent in this, as 
the doctrine is lathei confiimatory of the texts which de- 


(''olebrooke is iiitioduced, to which the doctrine here laid down is con- 
formable Sec also the case of Huree Bullubh Gungaram v Kesho- 
ram Sheodas, Bombay Reports, vol ii, page 6, in which the plea of a 
will in opposition to the claims of heirs was treated as madmissible, 
and repugnant to the Hindu law, and the case of Sobharam Sum- 
bhoodas r. Purmanund Bhaeechund, ibid , page 471 , also the case of 
hlusst Qoolaub v Musst. Phool, vol i, page 154 , and that of Oun- 
garam Viswunath v Tappee Baee, ibid , page 372, and of Toobaram 
Hurjeevun v Hurbheram and another, ibid , 380 , also App. Elem 
Hin Law p 9 pas^m and p 405 et seq 
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dare the absolute nature of the father’s power over such 
property , but it has been held to extend to the legalizing 
of an unequal distribution of ancestral real property, and 
thereby interpieted in direct opposition to_a positive law, 
which declares the ownership of the father and the son to 
be equal with lespect to this desciiption of property But 
it cannot legitimately bear such a construction It cannot 
be held to nullify an existing law, though it may be construed 
as declaiing a precept inopeiative with refeience to the 
power expressly conferied by the law, or, in other woids, to 
signify that an act may be legally light, though morally ob- 
jectionable Thus a coparcener is prohibited fiom dispos- 
ing of hil own share of joint ancestral pioperty, and 
such an act, where the doctiine of the Mitdcahard pie- 
vails, (which does not recognize any several light until 
after paitition, oi the principle of factum valet) would un- 
doubtedly be both illegal and invalid But accoiding to 
the Ddyabhdga, which recognizes this principle, and also 
a seveial though unascertained right in each coparcenei, 
even before partition, a sale or other transfei under such 
circumstances would be valid and binding, as far as coii- 


To what cases 
applicable 


cerned the shaie of the tiansfciiing party In the case 
of Bhowaneepershad Goh versus Musst Taramunee, it was 
determined by the Suddei Dewanny Adawlut, that accoid- 
ing to the Hindu law as cuiient in Bengal, a coparcener 
may dispose of, by gift or otherwise, his own undivided 
share of the ancestral landed piopeity, notwithstanding he 
may have a daughter and a daughtei’s son living while in 
the case of Nundram and others, it was determined that, ac- 


* Sudder Dewanny Adawlut Reports, vol iii, page 138 The same 
doctnne was held in the case of Ramkunhai Rai and otheis v Bung- 
chunchBunhoojea, ibid , 17, and the subject is mere fully discussed by 
Mr Colebrooke, in a note to vol i, pp, 47 and lit 
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cording to the law as current in Behar, a gift of joint un- 
divided pl'operty, whether real or personal, is not valid, even 
to the extent of the donor’s own share * I am awaie that 
cases have been decided in opposition to the doctnne for 
which 1 here contend These I propose briefly to notice 
Cues cited The first on record is that of Rushiklal Dutt and Humaul 

involving: the 

doctnne of Dutt, executors of the will of Mudunmohun Dutt versus 

Wills and un- 
equal diBtribu- Chey tunchum Dutt, cited by Sir Thomas Strange, in his 

Elements of Hindu Lawf He states, that the case was 
decided about the year 1789 , that the testator, a Hindu, 
the father of four sons, and possessed of property of both 
descriptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced tb the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of what he possessed to 
the two j^-ounger ones, to the disherison of the two elder, of 
whom the second disputed the will that on reference to the 
pundits of the court, they aflBrmed the validity of the will, 
their answem being short , and that Sir W Jones and Sir 
Robert Chambers concurred in this determination The 
author of the Elements adds “ The ground with the 
Pundits probably was (the Bengal maxim), that, how« 
ever inconsistent the act with the ordinary lules of inherit- 
ance and the legal pretensions of the parties, being done, 
its validity was unquestionable ” To this it can only be 
answered, that the motives which actuated the pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only ; and that if such 
motives are allowed to operate, there must be an end to all 
law, the maxim of factum valet superseding every doctrine 

* Case pf Nundram and others v Kashee Pande and others, Sudder 
Dewanny Adawlut Reports, vol m, page 232 The same doctnne was 
held m the case of Ooman Dutt v Kunhia Singh, ibid , 144 
t Page 262 ® 
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and legalizing every act I'he paiticulais of the case not 
having been stated, it cannot with safety be relied on as a 
precedent. 

The second case is that of Eshanchund Rai vei^sus Es- 
horchund Rai, decided in the Sudder Dewanny Adawlut on 
the 23rd of February 1792 * In that case it was held, 
that a gift, in the nature of a will, made by the zemindar 
of Nuddea, settling the whole of his zemindaree on the eld- 
est of his four sons, subject to a pecuniary provision for 
the younger ones, was good The Pundits are stated to 
have assigned six reasons for this opinion, not one of which, 
except the last, appears entitled to any weight The last 
icason assigned, namely, that a principality may lawfully 
and properly be given to an eldest son, is doubtless coriect, 
and taking a zemxndaree in the light of a principality, is 
applicable, and would alone haye sufiiced to legalize the 
transaction A principality has indeed been enumerated 
among things impartible But with respect to the other 
leasons assigned, they may be bnefly replied to as fol- 
lows To the first, that, “ Accordmg to law, a present 
made by a father to his son, through afiection, shall not be 
shared by the brethren,” it may be objected, that this 
relates to property other than ancestral, over which the 
father is expressly declared to have control. To the second, 
" That what has been acquired by any of the enumerated 
lawful means, among which inheritance is one, is a fit sub- 
ject of gift,” that this supposes an acquisition in which no 
other person is entitled to participate, and not the case of an 
ancestral estate, in which the right of the fathei and son has 
been declared equal To the third, " That a coheir may dis- 
pose of his own share of undivided property,” that his right 


^ Sudder Dewanny Adawlut Reports i, page 2 
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to do so IS admitted^ but this does not include his light to 
alienate the shares of others To the fourth, '' That although 
a father be forbidden to give away lands, yet if he never- 
theless do so, he merely sms, and the gift holds good,” that 
the precept extends only to propei ty over which the father 
has absolute authority, and cannot affect the law, which ex- 
pressly declares him to have no greater interest than his son 
in the ancestral estate And to the fifth, '' That JRaghunan- 
dana in the Ddyatatwa, restricting a father fiom giving 
lands to one of his sons, but clothes and ornaments only, is 
at variance with Jxmviavahana, whose doctrine he espouses, 
and who only says that a father acts blameably in so doing,*’ 
that no such variance in reality exists In addition to the 
above, it may be stated, that the suit in question was bi ought 
by an uncle against his nephew, to lecover a portion of an 
estate which had pieviously devolved entiie on the brother 
of the claimant, and which, it appeared, had never been 
divided * 

The third case is that of Ramkoomar Neaee Bachesputee 
versus Kishenkmker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 24th of November 1812 f In 
that case it was maintained, that the gift by a father of the 
whole ancestml estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act, (although an immoral 
one,) accordmg to the doctrine received in Bengal To refute 
the opinion declared by the pundits on that occasion, it is 
merely necessary to state the authorities quoted by them, 
which would have been moie applicable to the maintenance 
of the opposite doctrine The following were the authorities 


See Appendix Elem Hin Law, page 437 
t Sudder De\\annf Adawlut Reports \ol u, page 42 
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Cited m support of the above opinion. 1st The text of V%sh- 
nu cited in the Ddyahhdga " When a father separates his 
sons from himself, his will regulates the division of his own 
acquired wealth ” 2d A quotation also from the Ddyabhdga 
The father has ownership in gems, pearls, and other move- 
ables, though inherited from the grandfather, and not le- 
coveied by him, just as in his own acquisitions , and has 
power to distribute them unequally, as Yajnyawalcya 
intimates ‘ The father is master of the gems, peails, and 
corals, and of all (other moveable property), but neither 
the fathei nor the grandfathei is so of the whole immove- 
able estate ’ Since the grandfather is here mentioned, the 
text must relate to his effects By again saying, “ all’* 
aftci specifying ' gems, peails,’ &c , it is shown, that 
the father has authority to make a gift or any similar 
disposition of all effects, other than land, &c , but not of im- 
moveables, a corrody, and chattels, (t c , slaves ,) since heie 
also it IS said ‘ the whole,’ this prohibition forbids the gift 
01 other alienation of the whole, because (immoveable and 
similar possessions are) means of supporting the family For 
the maintenance of the family is an indispensable obligation, 
as Menu positively declares " The support of persons who 
should be maintained, is the approved means of attaining 
heaven but hell is the man’s poition, if they suffer ’ There- 
fore (let a master of a family) carefully maintain them The 
prohibition is not against a donation or other transfer of a 
small part, not incompatible with the support of the family 
for the insertion of the word ' whole’ would be unmeaning, (if 
the gift of even a small part were forbidden ) The text of 
Tdjnyaivalcya* cited in the Prayushchitta-vivek “From 
the non-performance of acts which are enjoined, from the com- 
mission of acts.which aie declared to be criminal, and from 
not cxeicising It control over the passions, a man incurs 
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punishment in the next world” An examination of the 
authorities above quoted, as given by the law officers in 
the case m question, will make it evident that they are 
totally insufficient for the support of the doctrine to which 
they were intended to apply 

The fourth case is that of Sham Singh versus Musst Urn- 
raotee, decided in the Sudder Dewanny Adawlut on the 28th 
of July 1813,* on which occasion it was determined, that, by 
the Hindu law as current in MithiU, a father cannot give 
away the whole ancestral property to one son to the exclu-^ 
Sion of his other sons The author of the Considerations on 
Hindu Law, commenting on this decision, infers that the 
Sudder Dewanny Adawlut would not have entertained any 
doubt as to the validity of the gift, had it depended upon 
the law as cm rent in Bengal , but theie seems to be no other 
ground for this inference than the erroneous doctrines laid 
down in the two previously cited cases, together with the 
fact of the paities having disputed as to which law should 
govern the decision 

The fifth case is that of Bhowannychum Bunhoojea versus 
the Heirs of Ramkaunt Bunhoojea, which was decided in the 
Sudder Dewanny Adawlut on the 27th of December 1816, f 
and in which case it was ruled, that an unequal distribution 
made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distri- 
bution of property acquired by the father, and of moveable 
ancestral property, if made under the influence of a motive 
which IS held in law to deprive a person of the power to 


* Sudder Dewanny Adawlut Reports, vol, ii, page 74, 
t Ibid , page 202, ★ 
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make a distribution The question as to the father’s power 
was thoroughly investigated on this ocoasion There being a 
difference of opinion between the Pundits attached to the 
Sudder Dewanny Adawlut, the following question was pio- 
posed to the Pundits of the Supreme Court, Tarapershad 
and Mrityoonjyee, to Nurahurree, Pundit of the Calcutta 
provincial court, and Ramajya, a Pundit attached to the Col- 
lege of Fort William " A person whose elder son is alive, 
makes a gift to his younger, of all his pioperty, moveable and 
immoveable, ancestral and acquired Is such a gift valid, 
according to the law authorities current m Bengal, oi not ^ 
and if it be invalid, is it to be set aside 

The following answei, under the signatuies of the four 
Pundits above mentioned, was leceived to this refeience — 
If a father, whose eldei son is alive, make a gift to his 
younger, of all his acquired prope‘ity, moveable and immove- 
able, and of all the ance&tial moveable propeity, the gift is 
valid, but the donor acts sinfully If duiing the lifetime of 
an elder son, he make a gift to his youngei, of all tbe ances- 
tral immoveable pioperty, such gift is not valid. Hence, if 
it have been made, it must be set aside The leained have 
agreed that it must be set aside, because such a gift is a for- 
tiori invalid , inasmuch as he (a father) cannot even make 
an unequal distribution among his sons of ancestral immove- 
able property , as he is not mastei of all , as he is lequiied 
by law, even against his own will, to make a distribution 
among his sons of ancestial propeity not acquired by him- 
self (^ e , not recovered) , as he is incompetent to distribute 
such property among his sons until the mothei’s couises 
have ceased, lest a son subsequently bom should be de- 
prived of his share, and as, while he has children living, he 
has no authority over the ancestial proper 
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' Authoiities in support of the above opinions 

1st Vishnu, cited in the Ddyabhdga — “ His will regu- 
lates the division of his own acquiied wealth ” 2d Ydjnya- 
v;alcya, cited in the Ddyabhdga — The father is master of 
the gems, pearls, corals, and of all other moveable property ” 
3d Ddyabhdga — "The father has ownership in gems, pearls, 
and othei moveables, though inherited fiom the grandfather, 
and not recovered by him, just as in his own acquisitions ** 
4lli Ddyabhdga — "But not so, if it weie immoveable pro- 
j)erty inhoriicd fiom the grandfathei, because they have an 
equal i ight to it The fathci has not in such case an unlimited 
disuetiou’* ITnliiiiitcd disciction is interpietcd by Sn- 
Ciishna Taica^ancd? a to signify a competency of disposal at 
plcasuie 5th Ddyabhdga — "Since the ciicumstance of 
the tathei being loid of all the wealth is stated as a reason, 
and that cannot be in legaid to the giandfathei’s estate, an 
unequal distiibution made by the father is lawful only m the 
instance of his oAvn acquiied wealth Commentary’’ of S} a- 
crishna on the abo\e texts — "Although the father be in 
tiuth lord of all the wealth inheiited fiom ancestois, still the 
light here meant is not merely owneiship, but competency 
foi disposing of the wealth at pleasure , and the father has 
not such full dominion over pioperty ancestral ” 6th Ddya- 
hlidga — " If the fathei lecovei pateinal wealth seized by 
sti angers, and not ieeo\cicd by othoi sharers, nor by his own 
fathei, he shall not, unless willing, shaio it with his sons , foi 
in fact it was acquired by him In this passage, Menu 
and declaiing that "he shall not, unless wiUmg, 

shaio it, because it was acquired by himself,” seem thereby 
to intimate a partition amongst sons, even against the father’s 
will, in the case of hereditaiy wealth not acquiied (that is, 
recovcicd) by him 7th Ddyabhdga — " When the mother 
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IS past childbearing,” regards wealth inherited from the 
paternal grandfather Since othei children cannot be borne 
by her when her courses have ceased, partition among sous 
may then take place , still, however, by the choice of the 
father. But if the hereditary estate weie divided while she 
continued to be capable of bearing children, those born sub- 
sequently would be deprived of subsistence neither would 
that be light, for a text expresses They who aie born, 
and they who are yet unbegotten, and they who are actually 
in the womb, all require the means of support , and the dis- 
sipation of then heieditary maintenance is censuied ” Si i~ 
Cl ishna has intciqiieted the dissipation of hereditaiy main- 
tenance” to signify, the being deprived of a share m the an- 
cestral wealth Ihvaitamrnaya — “ If there be offspiing, 
the patents havenoauthoiity over the ancestial wealth , and 
fiom the declaiation of their having no authority, any un- 
authorized act committed by them is invalid ” Text of Fy- 
nyaneshiuara, cited in the Medhatitlui — " Let the judge 
declaie void a sale without ownership, and a gift or pledge 
unauthorized by the owner ” The term without owner- 
ship,” intends incompetency of disposal at pleasuie Text 
of Ndreda — " That act which is done by an infant, or by 
any person not possessing authority, must be considered as 
not done The learned in the law have so declared ” 

I have given the above opinion, together with the authori- 
ties cited m its support, at full length, from its being appa- 
rently the most satisfactory doctrine hitheito recorded on 
the subject By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu- 
tation of being a dead letter, and protects the son from be- 
ing deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
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Ancestral real 


) alienated at 
pleasure 


have equal ownership The case of Bamkaunt is the latest 
reported decision by the Sadder Dewanny Adawlut connect- 
ed with the point m question Various cases have been 
cited by the author of the “ Considerations,”* in which 
wills made by Hindus have been upheld by the Supreme 
Court, though at vaiiance with the doctrine above laid down 
The will of rajah Nobkishen, who, although he had a be- 
gotten and an adopted son, left an ancestral talook to the 
sons of his brothel, is peihaps the most remarkable of the 
cases cited , but m this, as well as in most of the others, 
the point of law was never touched upon, the parties hav- 
ing joined issue on questions of fact Upon the whole, I 
conclude that the text of the Ddyahhdga, which is the 
groundwork of all the doubts and perplexity that have been 
raised on this question, can merely be held to confer a legal 
power of alienating property, where such power is not ex- 
pressly taken away by some other text Thus in Bengal, a 
man may make an unequal distribution among his sons of 
his peisonally acquiied property, oi of the ancestral move- 
able property ; because, though it has been enjoinedf to a 
father not to distinguish one son at a partition made in his life- 
time, nor on any account to exclude one fiom participation 
without sufficient cause, yet, as it has been declared m ano- 
ther place that the father is master of all moveable property, 
and of his own acquisitions, j the maxim that a fact cannot 
be altered by an hundred texts here applies to legalize a dis- 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authoiity with those which 
condemn the practice In other parts of India, where the 


* See the chapter on Wills, page 316 et passim 
t Catydyana, cited in Dig , vol. ii, page 040 
t Ydjnyaivalcya,ihid yphge \b9 
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maxim m question does not obtain, the injunction applies in ' 
its full force, and any prohibited ahenation would be consi- 
dered illegal * The subject will be resumed m the Chapter 
treating of Partition 

* Elements of Hindu Law, vol i, page 123, and Appendix, Chap 
Ist , and see Bombay Reports, pages 164, 372, and 380, vol i, and 
pages 6 and 471, vol ii 
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Accoidmg to the Hindu law of mhciitance^ as it at present 
exists, all legitiinate sons, living iii a state of union with 
their father at the time of his death, succeed equally to his 
pioperty, real and personal, ancestial and acquired In 
former times, the light of primogeniture prevailed to a cer- 
tain extent , but that, with othei usages, has been abrogated 
in the present or Gal% age * Th^ right of representation is 


* See the case ol Taliwur Singh versus Piihlwan Singh, Sudder Dc- 
wanny Adawlut Reports, vol iii, page 203, wherein a claim of primoge- 
niture being preferred, it was determined that priority of birth docs 
not entitle to a larger portion There is anothei decision on record 
(vol 11 , page 116) of a case in which there were sons by different wives, 
and one party claimed that the estate should be distributed according 
to the number of wives, without reference to the number of sons borne 
by each, (a distribution technically termed Pntmbkaga^) avernng that 
such had been the Koolackan , or immemorial usage of the family , but 
the Court determined that the distribution among them should be 
made, not with reference to the mothers, but with reference to the 
number of sons being of opinion, that although, in cases of inherit- 
ance, KoolcLcJiar^ or family usage, has the prescriptive force of law , yet, 
to establish Koolachar, it is necessary that the usage have been ancient 
and invariable See also the case of Bhyroochiind Rai ver^u^i Russoo- 
munee, vol. i, page 27, and the case of Sheo Buksh €ing vn stts the Heirs 
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also admitted, as far as the great-grandson , and the grand- 
son and great-grandson, the father of the one and the father 
and grandfather of the other being dead, will take equal 
shares with their uncle and grand-uncle respectively Indeed 
the term putra, or son, has been held to signify, in its stiict 
acceptation, a grandson and great-grandson. An adopted 
son is a substitute for a son of the body, where none such 
exists, and is entitled to the same rights and privileges 
Among the sons of the Sudra tribe, an illegitimate son by a 
slave girl takes with his legitimate brotheis a half share, 
and where theie are no sons (including sons’ sons and giand- 
sons), but only the son of a daughtei, he is considered as a 
coheu, and takes an equal share * 

In default of sons, the grandsons inherit, in which case 
they take per stirpes, the sons, however numerous, of one 
son, taking no more than the sons, however few, of anothci 
son 

In default of sons and grandsons, the great-grandsons 
inheiit, in which case they also take per stirpes, the sons, 
however numerous, of one giandson, taking no more than 
the sons, however few, of another giandson They will 
take the shares to which their respective fathers would 
have been entitled, had they survived 

of Futteh Sing, vol ii, page 265 See also Elem Hin Law, App , page 
288 In the succession to principalities and large landed possessions, 
long estabhshed KoolacJiar will have the effect of law, and convey the 
property to one son to the exclusion of the rest It has been stated 
by Mr Colebrookc, in a note to the Digest, (vol ii, page 119,) that 
the great possessions called zemindat ees in official language, are con- 
sidered by modern Hindu lawyers as tributary pnncipahties 

* J/ttac, Chap I, ‘Sect xii ^ 1 and 2 
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In default of sons, giandsons, and great-grandsons in the Of the widow 
male line, the inheritance descends lineally no farther, and the 
widow inherits, accoidmg to the law as current in Bengal, 
whethei her late husband was separated, or was living as a 
member of an undivided family, but accoidmg to other 
schools, the widow succeeds to the inheritance m the formei 
case only, an undivided brother being held to be the nextheir 
If there be moie than one widow, their rights are equal * 

Much discussion hasarisen lespecting the nature of the tenuic 
by which a widow holds propeity that had devolved upon 
her by the death of her husband , and ceitainly the law, in 
this instance, as in many otheis, admits of gicat latitude of 
interpretation It is well known, that between the Bengal 
and the othei schools, there is a diffcience of opinion as to 
the circumstances under which a widow has a right to suc- 
ceed to the piopeity of her deceased husband By the law 
as cuirent in Bengal, as has been alicady observed, she is 
entitled to succeed, whether the husband was living in a 
state of union with, or separation from, his bicthren By 
that of other schools, only where the husband was separated 
from his brethren So fai, as to the light of succession, the 
law IS clear and indisputable, but to what she succeeds is not 
so apparent She has not an absolute pioprietary light, 
neither can she, m strictness, be called even a tenant foi life 
for the law provides her successors, and lestiicts her use of 
the property to very nariow limits She cannot dispose of 
the smallest part, except for necessary purposes, and certain 
other objects particularly specified It follows, then, that 
she can be considered in no other light than as a holder in 
trust for certain uses , so much so, that should she make 
waste, they who have the reversionary interest have clearly 


* See Elem Hin Law, App , pag^e 59 
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a right to restrain her fiom so doing What constitutes 
waste, however, must be determined by the circumstances 
of each individual case The law has not defined the limits 
of her discretion with sufficient accuracy, and it was pio- 
bably never in the contemplation of the legislator that the 
widow should live apart from, and out of the personal control 
of her husband’s relations, or possess the ability to expend 
more than they might deem right and proper In assigning 
a motive for the ordinance that a widow should succeed to 
her husband, and at the same time that she should be depriv- 
ed of the advantages enjoyed by a tenant for life even, it 
seems most consistent with probability that it originated m 
a desire to secure, against all contingencies, a provision for 
the helpless widow, and thereby prevent her from having 
recourse to practices by which the fame and honour of the 
family might be tarnished By giving her a nominal pro- 
pel ty, she acquires consideration and respectability, and by 
making her the depositary of the wealth, she is guarded 
against the neglect or cruelty of her husband’s relations At 
the same time, by limiting her power, a barrier is raised 
against the effects of female improvidence and worldly in- 
expeiience This opinion receives conoboration from the 
distinction which prevails in the Benares school, which may 
be said to be the fountain and source of all Hindu law By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow will be treated with 
neglect by the brothers, she is declared to have no right of 
succession It is only where the family is divided, and 
where there might consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
interpose, and protect her interests And it may be heie ob- 
served, that if a man die leaving more than one widow, (three 
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-vndows, for instance,) the property is considered as vesting 
in only one individual thus, on the death of one or two of 
the widows, the survivor or survivors take the pioperty, and 
no part vests in the othei heirs of the husband until after 
the death of all the widows 

According to the doctnne of the Smrd% ChxmA'ncA, which 
IS of great and paramount authority in the south of India, a 
widow, being the mother of daughter, takes her husband's 
property, both moveable and immoveable, where the family 
IS divided , but a childless widow takes only the moveable 
property Where there are two widows, one the mother of 
daughters and the other childless, the former alone takes 
the immoveable estate, and the moveable property is equally 
divided between them 

In default of the widow, the daughter inherits, but neither 
is her interest absolute According to the doctrine of the 
Bengal school, the unmarried daughter is first entitled to the 
succession if there be no maiden daughter, then the daugh- 
ter who has, and the daughter who is hkely to have male 
issue, are together entitled to the succession * and on failure 
of either of them, the other takes the heritage Under no 
circumstances can the daughters, who are either barren, or 
widows destitute of male issue, or the mothers of daughters 
only, inherit the property 


* A distinction is made by Sricnshnay m his commentary on the 
Ddyabhdga^ m respect of unmanned daughters He is of opimon, that 
the daughter who is not betrothed is first entitled to the inhentance, 
and in her default the daughter who is betrothed , but this doctnne is 
not concurred m by any other authonty, and the author of the 
Ddyaruhasya expressly impugns it as untenable • 


Of the daugh- 
ter 
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And in the 
Mithila school 


, i>w‘>noti<)n there is a difference in the law, as it obtains in 

school Benares, on this point, that school holding that a maiden is 

in the first instance entitled to the property , failing her, 
that the succession devolves on the married daughters who 
are indigent, to the exclusion of the wealthy daughters , 
that, in default of indigent daughters, the wealthy daughtei*s 
are competent to inherit , but no preference is given to a 
daughtei who has or is likely to have male issue, over a 
daughter who is bairen, or a childless widow 

Accoiding to the law of MithiU, an unmanied daughter 
IS prefeiied to one who is mairied failing her, mariied 
daughters aie entitled to the inheritance , but there is no 
distinction made among the married daughters , and one 
who is man led, and has oi is likely to have issue, is not 
pieferred to one who is widowed and barien , nor is theie 
any distinction made between indigence and wealth 

It may here be mentioned, that the above rule of succes- 
sion IS applicable to Bengal in every possible case , but, 
elsewhere, only wheie the family is divided for according 
to the doctrine of the Benaies and othei schools, even the 
widow, to whom the daughter is postponed, can never inhe- 
rit, where the family is in a state of union , nor can the mother, 
daughter, daughter’s son, or grandmother The father’s 
heirs in such case exclude them. But though the schools 
differ on these points, they concui in opimon as to the manner 
in which such property devolves on the daughtei ’s death, in 
default of issue male According to the law as received m 
Benares and elsewhere, it does not go, as her Stridhun, to her 
husband or other heir , and, accoiding to the law of Bengal 
also, it icverta to her father^s heirs * In the case of Baj- 


And where 
the family la 
undivided 


* It has been asserted by the author of the Elements of Hindu 
Law, page 161 , thaS property, devolved on a daughter by inhentance 
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chunder Das versus DhunmuDee, it was determined/ that 
according to the Hindu law as current in Bengal, on the 
death of a widow who had claimed hei husband’s property, 
her daughter will inherit, to the exclusion of her husband’s 
brother, if the daughter have or is likely to have male issue 
and on her death without issue, her father’s bi other will 
inheiit, to the exclusion of her husband * But a curious 
case aiose at Bombay ,i- involving the daughter’s right, which 
deserves notice in this place Of two widows, one had two 
sons, and the other a daughter On the death of the latter 
widow, it became a question who was to succeed to her 
propel ty, whether her daughter or the ii\al widow’s sons 
Various authorities weie consulted, and they inclined to the 
opinion, that the daughter was not entitled to succeed as 
heir, inasmuch as propeity which had devolved on a widow, 
reverts at her death to her husband’s hens, among whom the 
daughter would have ranked, in default only of her own 
biothcis 

Accoiding to the law of Bengal and Benares, the daugh- 
tei’s sons inherit, in default of the qualified daughters, but the 
right of daughters’ sons is not recognized by the Mithila 
school It theie be sons of moie than one daughter, they take 
per capita, and not as the sons’ sons doper stirpes X If Of daughters' 

sons 


is classed by the southern authonties ss Stndhun, snd descends 
accordingly The authonty cited for this doctrme is to be found in 
that part of the Mitdcskard treating of woman’s peculiar property, and 
consequently applies to the descent of that alone I have not been 
able to meet with any other 
^ Sudder Dewanny Adawlut Reports, vol iii, page 362 
t Elem Hindu Law, Appendix, p 392 

t The same author states, page 160, that where such sons are nu- 
merous, when they do take, they take per stirpes, Tixid not per capita 
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one of several daughters, who had, as maidens, succeeded to 
their father’s property, die leavmg sons and sisters or sisters’ 
sons, then, according to the law of Bengal, the sons alone take 
the share to which their mother was entitled, to the exclusion 
of the sistersand sisters’ sons * and, if one of several daughters, 
whohad,a3 married women, succeeded their father, die leaving 
sons, sisters or sisters’ sons, according to the same law, the 
sisters exclude the sons , and if there be no sister, the pro- 
pel ty will be equally shared by her sons and her sisters’ sons 
This distinction does not seem to prevail any where but m 
Bengal The authoi of the Considerations on Hindu Law 
has stated the following case — If there be three sisters 
who succeed jointly to their father’s estate, A, B, and C, and 
supposing A to die childless, and B and C to survive her 
Supposing also B to have one son, and C to have three sons, 
and supposing C to have died before A, and B to have survived 
her , it is agreed, that upon the death of A, her estate will go 
to B , but whether on the death of B, it shall go to her only 

But the reverse of this is proved by the authonty cited in its favour, 
Dig vol m, page 501 there lays down the following rule 

Again, if daughters’ sons be numerous, a distribution must be made 
In that case, if there be two sons of one daughter, and three of 
hnother, fi vo equal shares must be allotted they shall not first divide 
the estate in two parts, and afterwards allot one share to each son ” 
This pnnciple was maintained also m the case of Eandhun Sem and 
others v Kishenkaunt Sein and others, it bemg therein determined, 
that grandsons by different mothers claiming their maternal grand- 
father’s property, take per cajnta, and not per stirpes Sudder 
Dewanny Adawlut Reports, vol lu, p 100 

* Conformably to this doctrine, a case which orginated in the zillak 
court of Rungpore, was decided by the SudderDewanny Adawlut, on 
the 19th of April 1820, in which it was determmed, (See Reports, vol 
11 , p 28,) that property inhented by a daughter goes at her death to 
her son or grandson, to the exclusion of her sister and sister’s son. 
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.son, or be divided between him and the thiee sons of 0, is 
vexata qucestw'* In this c^se, I apprehend, that if the pio- 
perty had devolved on the daughters at the time they were 
maidens, then on C s death her pioperty would go to her 
three sons, and not to her sisters , but if they were mariied 
at the time, it would go td her sisters , and on the death of A, 
to B , and on the death of B, hei son and the sons of C would 
take pev capita, and this upon the general principle, that 
property which had devolved on a daughter is taken at hei 
death by the hens of hei father, and not by the heirs of tlic 
daughter, and the father s heirs in this case are his daugh- 
ters’ sons, who are entitled to equal shares * Under no cn- 
cumstances can a daughter’s son’s son or othei descendant, 
or her daughtei or husband, inheiit immediately from her the 
property which devolved on her at hei father’s death such 
propeity, according to the tenets of all the schools, will 
devolve on her fathei’s next heii, and will not go, as hei 
StricVmn, to hei own hen 

In default of daughtcis’ sons, the fathei mheiits, accoid- 
ing to the law as cuirent in Bengal, but according to 
othei schools,f the mothei succeeds to the exclusion of the 
fdthei 

In default of the father, the mother inhciits Her intci- or the mo- 
est, however, is not absolute, and is of a nature similar 
to that of the widow In a ca,se of property which had 
devolved on a mother by the decease of her son, the law 


*Jtnu Vah in the Ddyahhdga, Chap xi, Sec. 1, §§ 65, il— S ee 
Case 5, Chap Rights of Daughters, &c , voL u. 

t The different opmions on this point have been more fully stated 
in the note to Case 14, Rights of Daughters, &c , wl ii 

D 



!2r; 


OF INHERITANCE 


ofliccrs of the Suddci Dewanny Adawlut held, that the lules 
conceining pioperty devolving on a widow, equally affect 
pi operty devolving on a mother* On her death, the pro- 
pcity devolves on the heirs of hei son, and not on her heirs 

Of tUc 1)10- In default of fathei and mothei, brothers inherit, first, 

tUtis 

the uterine associated biethren , next the unassociated 
biethien of the whole blood , thirdly, the associated brethren 
of the half blood , and foui thly, the unassociated brethren of 
the lialf blood The abo\e older supposes that the deceased 
liad only utciineoi only half bi others, and that they weic 
oithei all united oi all sepaiated But if a man die, leaving 
an uteiine brothci separated, and an half brother associated 
01 le-unitcd, these two will inhciit the pioperty in equal 
shaics Sistcis arc not enumeiatcd m the oidci of hens 

In <i case icccntly decided m the Sudder Dewanny Adaw- 
lut, a question aioso as to the lelative lights of a brother and 
a biothci’s son to succeed, on the death of a widow, to pio- 
])ei ty winch had devolved on hei at the death of hei husband, 
they being the next heirs The Pundits at first declared, that 
a biothei sson (Ins fathei being dead) was entitled to inherit 
togethei with the brothci But this opinion was subse- 
(picntly prosed and admitted to be eiioneous In the suc- 
cession to the estate of a giandfather, the right of i-eprcsenta- 
tion unquestionably exists, that is tosay, the son of a deceased 
son inhciits togethei with his uncle not so in the case ot 
pioperty left by a brothei, the brothel’s son being enumer- 
ated 111 the Older of heirs to a childless person’s estate after 
the brothei, and entitled to succeed only in default of the lat- 


Caseof Mus‘^t BijiaDibiav Unnapooma Dibia, S D A Reports, 
\ol i p 101 
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tci In the case in question, the deceased left two biothcis 
and a widow, and the Avidow succeeding, one of the brotheis 
died during the time she held possession The son of the 
brother who so died claimed, on the death of the widow, to 
inherit together with his uncle, and the fallacy of the opinion 
which maintained the justice ot his claim consisted in 
supposing, that on the death of the first brother the right ot 
inheritance of his othei two surviving brotheis immediately 
accrued, and that the doimant right of the bi othei who died 
secondly was transmitted to his son But, in point of fact, 
while the widow survived, neither brother had even an 
inchoate right to inheiit the property, and consequently the 
brother who died during her lifetime could not have trans- 
mitted to his son a right which never appei tamed to himself ^ 

In default of brothers, then sons inheiit in the same ordci , Of the bro- 
but m regard to their succession, there is this peculiaiity, ^ 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim by light of representation, 
they take per stirpes with then uncle, being m that case 
grandsons mheiiting with a son , but when the succession 
devolves on the bi others’ sons alone as nephews, they take 
per capita as daughteis’ sons do In the Subodhini it is 
stated, that the succession cannot, under any ciicumstanccs, 
take place per capita, but this opinion is overruled He 
maintains also, that daughteis of brothers inherit In this 
opinion he is joined by Nanda Pandita, but the doctrine 
is elscwheie uni\eisally rejected f 


* Case of lloodcrchundcr Chowdhry v Sumbhoo Chundt r 
Chowdliry, Siidder De^aniiy Adawlut Reports, vol iii, page 100 
The same doctniic was maintained in the case of Mus&t Jvmiinf‘t 
Dibia vttsus Ram)ov Chowdhry, Ibid , 289 
t See note to MUdcshni 6 page 348 
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And frrand- 

PODfl 


OiHlmction 


Of tl&tCiM' 


If delault of Li others’ sons, their grandsons inherit in the 
same ordci, and in the same manner,^ accoiding to the law 
as cuiTTcnt in Bengal , but the law of Benares, Mithild, and 
othci provinces, does not enumerate the brother’s grandson 
in the Older of hens, and assigns to the paternal grand- 
mothci the place next to the brother’s son 

Thus far, with the exceptions above noticed, the several 
schools concur as to the order of inheiitance , but they ditiei 
rnoie consulciably Avith lesjiect to the remoter hens, as will 
Ijo noticed hcieaftei 

In default of biobheis grandsons, sisteis’ sons mhciit, 
according to the law of Bengal , but accoiding to othci 
schools, the paternal giandrnothei,as above stated, is ranked 
next to the biothei’s son, and the sistci’s son also is excluded 
lioiii the enumeialed hens This point of law was establish- 
ed in a case decided by the Sudder Dewanny Adawlut, m 
which the suit being for the landed estate of a deceased 
Hindu, situated in Bengal, by the son of his sistei against 
the son of his pateinal uncle, it was ruled, that according to 
the law of Bengal, the plaintiff would be hen, but according 
to the law of Mithila the defendant f 

Tlicre IS a diffeicnco of opinion among diffcient wiiters of 
the Bengal school as to the whole and half blood , some mam- 


* It may be here observed, however, that no rc>tiiiion after separa- 
tion can take place ynth a grandson’s brother Re-umon can take 
place obly with the three following relations the father, the brother, 
and the paternal uncle Vt ikaspati, cited m the DdyaJbh&ga^ Chap xi, 
See 1, ^§30 

t Case of R.'iichunder Narain ?* Ooculchunder Goh, S D. A 
Report", \ol. I, pagt 43 Sec also Case 6, pdge 125, vol il 
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taining that an uterine sister’s son excludes the son of a , 
sister of the half blood but according to the most » 
approved authorities, there should be no distinction A 
sister’s daughter is nowhere enumerated m the ordei of 
heirs* 

In default of sisters’ sons, the inheiitance is thus continued, of the ofher 
agreeably to the doctiine of the Bengal school, as laid to 
down in the Ddyacraniasangraka Biothei’s daughter’s 
son — Paternal grandfather — Paternal giandmothei — Patei- 
nal uncle, his son and giandson — Pateinal giandfather’s 
daughter’s son — Pateinal uncle’s daughtei’s son — Pateinal 
gieat-giandfather — Paternal great-giandmotliei — Pateinal 
grandfather’s brothei, his son and giandson — Paternal gieat- 
grandfdther’s daughter’s son, and lus brothei’s daughtei’s 
son. On failure of all these, the mheiitance goes in the 
maternal line to the mateimal giandfathcr the maternal 
uncle , his son and grandson, and daughtei’s son , the matei- 
nal gieat-grandfather, his son, grandson, great-grandson, and 
daughtei’s son , and to the maternal great-great-giandfather, 
his son, giandson, great-grandson, and daughtei’s son In 
default of all these, the property goes to the remote kindred 


* Naiiida Pandita and BatambMita maintain, that the daughters 
also of sisters have a nght of inheritance, but their opinion is univcr- 
s.illy rejected on this point See note to Mitdcshard, page 348 Sec 
also a case reported in Appendix, Elem Hindu Law, page 249 

t It has been remarked by Jaganndtlta (page 530, vol iii,) “ That 
the son of a son’s and of a grandson’s daughter, and the son of a 
brother’s and of a nephew’s daughter, and so forth, claim succession 
m the Older of proximity, before the maternal grandfather /’but fhi'- 
opinion does not seem to be supported by any aiithoiity 
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m the descending and ascending ime^ as far as the fouiteenth 
in degree , then to the spiritual preceptor , the pupil , 
the fellow student * those bearing the same family name , 
those descended from the same patriarch , Brahmins learned 
in the Vedas , and lastly, to the king, to whom, however, 
the property of a Brahmin can never escheat, but must be 
distributed among other Brahmins 

The above older of succession, however, is by no means 
uni vei sally adheicd to, even among the writers of the Bengal 
school After the sister’s son, Sricnshna Tarcdlancdra, 
jri Ins common taiy on the Ddyabltdga places the paternal 
uncle of the whole blood , the paternal uncle of the half 
blood, the son of the paternal uncle of the whole blood , 
the son of the paternal uncle of the half blood, then 
giandsons successively, the paternal grandfather’s daugh- 
tei’s son, the paternal grandfather, the paternal grand- 
mothei , the paternal grandfather’s uterine brother , his 
half brothel , then sons and grandsons successively , the 
paternal gieat-grandfather’s daughtei’s son , the Sapindas, 
the maternal uncle and the rest, who present oblations 
which the deceased w'as bound to offer , the mother’s 
sistci’s son , the maternal uncle’s sons and grandsons , the 
grandson of the sou’s son, and other descendants for three 
generations m succession, the offspiing of the paternal 
giandfathci’s grandfathei, and other ancestors for three 
generations, the Samanodacas , and lastly, the spiritual 
teachci, &c , &c 


* See a Bombay case cited in Elcm Hindu Appendix, page 
2r>7, 111 uhicli it wis determined, that a fellow hermit is heir to an 
anchoret , liis pupil to an ascetic , Jind his preceptor to a professed 
‘'tudciit of thcolonfvi 
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The senes of heirs is t*hus stated by the compilers of the ^rd- 

^ ing to other au- 

Vivdddmavasetv, and VivddahMngdrnava* After the^^o«ties 
sistei’s son, the grandfather, next the grandmother , and 
afterwards the enumeration proceeds as follows Uncle — 
uncle’s son — ^grandson, and gieat-grandson — Grandfathei’s 
daughter’s son — Great-grandfather — Great-grandmother — 

Their son, grandson, great-grandson, and daughter’s son — 

Maternal grandfather — Maternal uncle, his son and grand- 
son — The deceased’s grandson’s giandson (in the male line), 
his great-grandson, and his great-great-grandson Then the 
ascending line succeed, namely, the paternal great-giand- 
fathei’s-fathei, his son, grandson, and great-giandson.f 
The above cited four authoiities aie of the greatest weight 
in the piovince of Bengal , and where they differ, reliance 
may with safety be placed on the Ddyaemmasangraha ot 
Sricrishna J It will be observed, however, that all those 
authorities concur in the order of enumeration as far as the 
sister’s son, which peihaps is all that will be icquisitc foi 
piactical pui poses , and it would be but a waste of time to 
enter into any disquisition as to the diffei cnees of opinion 
entertained by wi iters of inferioi importance 

* Among modern digests, the most remarkable are the Vtvdddma- 
vasetUy compiled by order of Mr Hastings , Vtvadasaramavay compiled 
at the request of Sir Wilham Jones , and the Vivddahhungdrnaoa^ 
by JagaiindJtha — -Colebrooke's Preface to Digest, page 23 
t Jaganndiha bo far differs from the series here given, that he 
assigns a place next to the maternal ancle’s grandson to the maternal 
great-gcindfather and the maternal great-great-grandfather and their 
descendants He also is of opinion, that of the male descendants of 
the paternal grandfather and great-grandfather, those related by the 
whole blood should exclude those of the half blood 

t See the opinion of Mr Colebrooke, cited in £lem Hindu LaT\, 

Appendix, 2G1 • 
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Order of sue- Accoidius to the law as current m Benares, in default oi 

ccBSion accord- ^ 

iij5eini«hw)f^" the son, and son’s son and giandson, the widow (supposing 
tlic husband's estate to have been distinct and separate) 
succeeds to the property under the limited tenuie above 
specified But if her husband’s estate was joint, and held 
in coparcenary, she is only entitled to maintenance 

In default of the widow, the maiden daughter inherits In 
hci default, the maiticd indigent daughter In her default, 
the maiiicd wealthy daughter Then the daughter’s son, but 
the V ivdilachandrciy the Vtvddavatnacara.nsid VivddatMn- 
idmani, authoiitics which aie cutient in Mithila, do not 
enumciatc the daughtei’s son among the series of heirs * The 
inothci ranks next m the oidei of succession,^ and after hei 


* According to the commentary of J^alambkatla, the daughters 
daughter inherits, in default of the daughter's son , but this is not the 
received oi»inion and in a case decided by the Court of Sudder 
Dewanny Adawlut, according to the law of Bengal, (Sudder Dewaniiy 
Adawlut lle])oi*ts, vol ii, p 290,) it was determined, where two of 
four daughters died during the lifetime of their mother, and one of 
them left a daughter, which daughter sued her aunts for a fourth of 
the property in right of her mother, that there was no legal foundation 
for the claim. 

i The same commentator says, the father should inherit first, and 
then the mother. Ifanda Paridita, the author of a commentary on 
the JA/ucf/ia; d, concurs m the opinion of Balambhatta Apararca^ 
another commentator, CamalacarOj the author of the Vivddatandava^ 
the authors of the Smnttchafidricd, Madana Butm, Vyauahd- 
ramaifuchoy Vwadcudiaiidncay RuXndcaray and other ai^onties 
current in Benares, give the father the preference over the mother, 
and Jimutavalianay Raghunandanay and all other Bengal authorities 
adopt this doctrine , but all the other Benares authonties follow the 
text of the a, which assigns the preference to the mother, 

while Si na? a maintaius that the father «uul mother inherit tojrether. 
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the father In default of him, biothers of the whole blood 
succeed , and in their default, those of the half blood * * * § 

In their default, their sons inhciit successively j-f- then the 
paternal grandmother ^ next the paternal grandfather , the 
paternal uncle of the whole blood , of the half blood , their sons 
successively , the paternal great-grandmother ,§ the paternal 
grandfather, his son and giandson, successively , the paternal 
great-grandfather s mothei ,|| his father, his brother, his bro- 
ther’s son In default of all these, the Sapindas in the same 
order as far as the seventh in degree, which includes only 
one grade higher in the oidei of ascent than the hens above 
enumerated In default of Sapnidas, the Sa'nianodacas suc- 
ceed , and these include the above enumerated heirs in the 
same order as fai as the fourteenth in degree IT In default 
of the Samaiiodacas, the Bwndfu>os oi cognates succeed 
These kindred aie of three desciiptions, peisonal, paternal, 
and maternal The personal kindred are, the sons of his own 
father’s sister , the sons of his own mother’s sister, and the 
sons of his own maternal uncle The paternal kindied are, 

* Balanibhatta is of opinion, that brothers and sisters should inherit 
together , but this doctrine is not received 

t And, according to Balamhhatta^ brothers’ daughters, and brothers’ 
sons inherit together , but neither is this opinion followed 

t Sricara AcJuirjya maintains, that the brothers’ grandsons have a 
title to the succession in default of the brothers’ sons , and this 
opinion is also held by the author of the V%vdd<uhandricdy but by no 
other authority , and there is the same difference of opinion, as to 
the relative pnonty of the grandmother, as has been noticed in the 
case of the father and mother 

§ The same difference of opinion exists m this case also 
II And in this case 

IT The term Gotre^a (or gentiles) has been defined to signify Sapin- 
das and Samanodacas by BcUamhluUtay and in the Subod/itm, &c. 
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tlie sons of his fathei’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, 
tils maternal kindred are, the sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s mateinal uncle * In default of them, the Ach^ 
arjya or spiritual preceptor, the pupil, fellow student in 
theology, learned Brahmins , and lastly, always excepting the 
])ropeity of Bialimins, the estate escheats to the ruling power. 

The ordci of succession as it obtains in Mithila corres- 
ponds with what IS here laid down In the case of Gun- 
gadutt Jha v Sreenarain and Musst Leelawutee, (Sudder 
Dcwanny Adawlut Repoits, vol ii, page 11,) it was deter- 
mined, that according to the law as current in MithihL, 
claimants to inheritance, as fai as the seventh (Sapindas) 
and even the fouiteenth in descent (SaTiianodacaa) in 
the male line from a common ancestor, aie preferable to 
the cousin by the mother’s side of the deceased pioprietor; 

Accoiiiinfifto that IS to say, his mothei’s sistei’s son Had the casern 

othei sthouJa 

question being decided according to the law of Bengal, 
(which, the paities theie residing, would have so happened, 
had it not been determined that a person settling in a 
loieign distiict shall not be deprived of the laws of his native 
distiict, piovided he adhere to its customs and usages,) the 
mother’s sister’s son would have obtained the preference ; 
that individual ranking, agieeably to the law of Bengal, 

* See Mitdcshard^ page 352. In this senes, no provision appears to 
ha\c been made for the maternal relations in the ascending line , but 
Vackespahmisra in the Vivddachintdmantj assigns to the maternal 
uncle and the rest," f Matooladi ) a place in the order of succession 
next to the Samanodacaa , and MUramisra^ in the VeeramUrodaycL^ 
expresses his opmion, that as the maternal uncle's son inhents, he 
himself should be hdd to have the same right by analogy. 
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between the Sapindas and the Samanodams, as was exem- 
plified m the case of Roopchurn Mohapater v Anund Lai 
Khan, (Sudder Dewanny Adawlut Reports, vol. ii, page 35,) 
in which it was determined, according to an exposition of 
the Hindu Law as current in Bengal, that the son of a 
maternal uncle (who is also a BundJioo) takes the mheritanco 
m preference to lineal descendants from a common ancestoi, 
beyond the third in ascent 

The order of succession, agreeably to the law as cuiicnt in 
the south of India, does not appear to differ fiom that of 
Benares 

In the Vyavahdmrmyuc'ha, an authority of great emi- 
nence m the west of India, a considerable deviation fiom the 
above order appears , and the heirs, after the mothei , are thus 
enumerated The brother of the whole blood, liis son, the 
paternal grandmother, the sister,* the paternal grandfather, 
and the brother of the half blood, who inheiit together In 
default of these, the Sapindas, the Samanodacas, and the 
BuTidhoos inheiit successively, according to then degree ot 
proximity 

It may be stated, as a general principle of the law as 
apphcable to all the schools, that he with whom rests tlie 
right of performing obsequies is entitled to preference in the 
order of succession , but there are exceptions to this rule , 


* The Bombay Reports, vol u, page 471, exhibit a case demonstra- 
tive of the sister’s nght according to this doctrine, and in a suit 
between two cousins for the property of their maternal uncle, it was 
held that neither had any nght during the hfetime of their uncle’s 
sister There is another similar case in vol i, page 71 But this admis- 
sion of the sister seems peculiar to the doctnne followed on that side of 
India See Colebrooke cited in Appendix, Elem Hindu Law p»igc2"»J 
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for inst<ancc, in the case of a widow dying and leaving a 
bi other and daughter her surviving, the daughter takes to 
the exclusion of the biothei, although the exequial cere- 
monies must be pcrfoimed by the latter* The passages of 
Hindu law which intimate that the succession to the estate 
and the right of performing obsequies go together, do not 
imply that the meic act of celebrating the funeial rites 
gives a title to the succession , but that the successoi is 
]»ound to the due pciloimance ol the last rites for the person 
wliosc wealth has devolved on hini-f- 

* Elein Hill L<i\v, App , pp 245 and 251 

t Note to S D A lit ports, vol i, p. 22 



CHAPTER III 

i3f ov tvautittt’jsi itratievtif 


This desciiption of property is not governed by the oidi- 
nary rules of inheritance It is peculiai and distinct, and 
the succession to it vanes accoiding to ciicumstances It 
varies according to the condition of the woman, and the 
means by which she became possessed of the property * 


* According to the Hindu law, there are several sorts of this species 
of property, some of which are as follows Adhya gnica^ or what was 
given before the nuptial fire Adhy bakan a^ or what was given at the 
bridal procession Preet zdiiU a^ or what was given in token of affection 
MdUrtj^zti'z and J3/u dlr^utta^ or what was received from a mother, 
father, and brother A dhivtdkanica^ or a gift on a second marriage, 
1 c , wealth given by a man for the sake of satisfying his first wife, 
when desirous of espousing a second Paranayayung^ or paia2>7ier- 
naha A tvwadhayxcay or gift subsequent Sowday%ca^ or gift from 
affectionate kindred SuXeay or perquisite Yavtuca^ or what wa^ 
received at marriage Padahundantcay or what was given to the wufe 
in return of her humble salutation. Some lawyers cLiss the Preetzdutfa 
and the Padahunvdamca as one species of woman’s property, under 
the appellation of Lavanya?jttay or what was gaiacd by loveliness 
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In the MMcsIunrd, whatever a woman may have acquired, 
whether by inheritance, purchase, partition, seizure, or find- 
ing, IS denommated woman’s property, but it does not con- 
stitute her pecuhum Authors differ in their enumeration 
of the vanous sorts of Stridkun^ some confining the number 
to eight, others to six, otheis to five, and others to three , but 
as the difference consists in a more or less comprehensive 
classification, it does not icquiie any particular notice. The 
most comprehensive definition of a mamed woman’s pecu~ 
given in the following text ot Menu — What was 
given before the nuptial fire, what was given at the bndal pro- 
cession, what was given in token of love, and what was 
received from a mother, a brother, or a father, are considered 
a.s the sixfold separate property of a married woman And 
it may be here observed, that Stndhun which has once 
^ devolved according to the law of succession which governs the 
descent of this peculiar species of property, ceases to beianked 
as suchi and is ever afterward governed by the ordinary rules 
SucccBsionto of inheritance foi instance, propeity given to a woman on 
her mariiago is Stridhun, and passes to her daughter, at her 
death , but at the daughter’s death, it passes to the heir of the 
daughter like other property , and the brother of her mother 
would be heir in preference to her own daughter, such 
daughter being a widow without issue 

Where the To such property left by an unmarried woman, the heirs 

dCGOAHTCl IIVIIS 

unmamed , arc her brother, hei fathei, and her mothei successively, and 
failing these, her paternal kinsmen in due older 

uanied property left by a married woman given to her at 

the time of her nuptials, the heirs ai-e her daughters , the 
maiden, as in the ordmary law of inheritance, lankinv first. 

' O' 


* H 365 
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and then the mameJ daughter likely to have male issue * 

The barren and the widowed daughters, failing the two first, 
succeed as coheirs In default of daughters, the sou succeeds , 
then the daughter’s son,f the son’s son, the great-grandson 
in the male line, the son of a contemporary wife, her grand- 
son and her great-giandson in the male line In default of 
all these descendants, supposing the marriage to have been 
celebrated accoiding to any of the five first forms, | the 
husband succeeds, and the brother, the mother, the father 
But if celebrated accoiding to any of the thiee last forms, § 
the brother is preferred to the husband, and both aie post- 
poned to the mother and father In default of these, the heirs 
are successively as follows — Husband’s younger brothei, his 
younger brothei ’s son, his elder brother’s son, the sister’s son, 
husband’s sister’s son, the brother’s son, the son-in law, the 
father-in-law, the eldci brother-in-law, the SapindcLs, the 
Saculyas^ the Samanadocas 

To such property left by a mariied woman given to her by And if given 
hei father, but not at the time of her nuptials, the heirs are fethe^ 

i 

* It may here be mentioned, that at the death of a maiden or 
betrothed daughter on whom the inhentance had devolved, and who 
proved barren, or on the death of a widow who had not given birth to 
a son, the succession of the property which they had so inherited will 
devolve next on the sisters having and likely to have male issue , and 
in their default, on the barren and widowed daughters 

t Accordmg to Jimutamhana^ the nght of the daughter’s son is 
postponed to that of the son of the contemporary wife , but his opinion 
in this respect is refuted by Sncnshnasud other eminent authonties 

t For an enumeration of these forms, see the Chapter on Mamage 

§ The justice of this order of succession does not at first sight seem 
obvious, at least as regards the Asura mamage, where money is 
advanced by the family of the bridegroom, and to which, therefore, it 
would appear equitable that it should revert on the death of the bnde 
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successively, a maiden daughter, a son, a daughter who has 
01 IS likely to have male issue, daughter’s son, son’s son, 
son’s grandson, the great-grandson in the male line, the son 
of a contemporary wife, her grandson, her great-grandson in 
the male line In default of all these, the barren and the 
widowed daughteis succeed as coheirs, and then the succes- 
sion goes as in the five first forms of marriage. 

And it not To such piopeity left by a mariied woman not given 

ffivflntohorby i J J to 

Lcr fttihci to her by her fathei, and not given to her at the time of her 
nuptials, the heirs arc in the same order as above, with the 
exception that the son and unmairied daughter inherit 
togethci, and not successively, and that the son’s son is 
picfeircd to the daughtei’s son * 

It may here be obseived, that the Hindu law lecognizes 
the absolute dominion of a maiiied woman ovei her separate 
and pcculiai pioperty, except Jand given to hey by her 
Power of a husband, of which she is at liberty to make any disposi- 
h&r&tfuihun tion at plcasuie He has nevcitheless power to use the 
woman’s peculmm, and conauine it m case of distress , and 
she is subject to his contiol, even in regaid to her separate 
and pcculiai piopeity + 

i , 

* But Eaghunandana holds, that in the case of a married woman 
dying without issue, the husband alone has a nght to the property of 
his wife, bestowed on her by him after marriage , but that the brother 
has in such case the prior right to any property which may have been 
given to her by her father and mother 

t The order above given is chiefly taken from Colebrooke’s transla- 
tion of the DdyabMgay page 100 I do not find that the law m this 
particular vanes matenally in tlie different schools , except that (as m 
the case of succession to ordmary property) a distmction is made by 
the law of Benares and other schools, between wealthy and mdigent 
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daughters. There are also many other nice distinctions and discrepan- 
cies of opinion, of which the following are specimens, and which it is 
unimportant to notice at greater length in this place According to 
Jimutavdhana and the mass of Bengal authorities, the properly of a 
deceased woman not received at her nuptials, and not given to her by 
her father, goes to her son and to her unmarned daughters in equal 
portions, whether the latter have been betrothed or otherwise 
Jaganndtha is of opinion, that the succession of a daughter who has 
been betrothed is barred by the claim of one who has not been affianced, 
and that both cannot have an equal nght to inhent with a brother 
Raghunaiidana denies that there is any text justifying the succession 
of a betrothed daughter The authors of the VyavaMramayudha^ and 
Veeramih odaya distmctly state, that in default of a maiden daughter, 
a mamed one whose husband is living takes the inheritance with her 
brother According to the Miidcshard and other ancient authonties 
current in Benares, the brothers and sisters cannot under any circum- 
stances inhent together , while MadJiavdch&rjya states, that sons and 
daughters inhent their peculium together, only where it was 

denved from the family of the husband , and Vachespati Bhuiidr 
chdTjya^ on the other hand, contends that they inhent simultaneously 
in every instance, excepting that of property received at nuptials, and 
given by parents The conflicting doctnnes in matters such as the 
above, of minor moment, might be multiphed almost ad wfimtum 


F 




CHAPTER IV 

Having treated of the subject of propeity acquired by 
succession, it remains to treat of that which is acquired by 
partition while the ancestor survives, and by partition 
among the heirs, after succession 

The father’s consent is requisite to partition, and, while he Benf^^requSSe 
lives, the sons have not, according Jo the law of Bengal, the ^ 

power to exact it, excepting under such circumstances as ^^xception 
would altogethei divest him of his proprietary right, such as 
his degradation, or his adoption of a religious life Jagan- Opinion of 
ndtha has, indeed, expressed an opinion, that sons, oppressed 
by a step-mother or the like, may apply to the king, 
and obtain a partition from their father of the patrimony 
inherited from the grandfather, though not a partition of 
wealth tKg[uired by the father himself To the fathei’s right condition 
of making a partition there is but one condition annexed, 
namely, that the mother be past childbearing, and this con- 
dition apphes to ancestral immoveable property alone as 
to his self-acquired estate, whether it consist of moveable 
or immoveable property, and the ancestral property of what- 
ever description which may have been usurped by a stranger, 
but recovered by the father, his own consent is the only 
requisite to partition But the law as current m Benares 
and other schools, differs widely from that of Bengal, m 
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State partition of the ancestral estate^ which, accord- 

eoM* Bocordi^ ^ former, may be enforced at the pleasure of 

BeuarV*^'*^ sons, if the mother be mcapable of bearing more issue, 

even though the father retam his worldly affections, and 
though he be averse to partition * 

mj5o\y ^ the *A.ccording to the law of Bengal, the father may make an 

in*^ h> thSi*^ unequal distribution of property acquired by himself exclu- 
«f Bengal sively, as well as of moveable ancestral property, and of pro- 
perty of whatever description, recovered by himself, retain- 
ing in his own hands as much as he may think fit , and should 
the distribution he makes be unequal, or should he without 
just cause exclude any one of his sons, the act is valid, though 
sinful , not so with respect to the ancestral immoveable estate 
and property, to the acquisition of which his sons may have 
contributed of such property the sons are entitled to equal 
shaies, but the father may retain a double share of it, as 
well as of acquisitions made by his sons 

The law of Benares, on the other hand, prohibits any 
unequal distribution by the father of ancestral pioperty of 
whatever description, as well as of immoveable property 
And Benares acquired by himself At a distribution of his own peisonal 
acquisitions even, he cannot, according to the same law, 
reseive more than two shares for himself, and as tiH maxim 
of factum valet does not apply m that school, any unequal 
distribution of real property must be considered as not only 
sinful, but illegal + 


* Mitac^ Ch i, Sec 2, §§ 7 

t Though as the father is not precluded from disposmg of moveables 
at his discretion, a of such property to one son should not be 
deemed invahd Colebrooke, cited m Elem Hin Law, App , p 5 , 
and as to the father's incompetency to dispose of immoveable property, 
though acquired b> himself, see Ibid , p 7 
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This subject has been treated of at great length by the 
author of the Considerations on Hindu Law, m the chapter 
on gifts and unequal distribution and though he confesses 
it to be one of a most perplexing nature, from the vanety 
of opposite decisions to which it has given iise, yet he 
inchnes to the opinion, that a gift of even the entire ancestral 
immoveable property to one son, to the exclusion of the lest, 

IS sinful, but nevertheless mhd, if made It must be 
recollected, that he was treating of the law as current in 
Bengal only, and not elsewhere My reasons for aiiiving at 
an opposite opmion are , first, because the doctime for which 
I contend has been established by the latest decision, founded 
on a more minute and dehberate investigation of the law of 
the case than had ever before been made , and secondly, 
because the only authonty for the leveise of this doctnne 
consists m the following passages.from the Ddyabhdga — 

" The texts of Vydaa exhibiting a prohibition are mtended 

to show a moral offence , they are not meant to invalidate the 

sale or other transfei Therefore, smee it is denied that a gift 

or sale should be made, the precept is mfrmged by making 

one , but the gift or tiansfer is not null, for a fact cannot be 

altered by a hundred texts ” Now if these passages are to Argument 

be taken m a general sense , if they are to be held to have 

the effe# of legalising or at least rendenng vahd all 

committed in direct opposition to the law, they must have 

the efiect of superseding all law, and it would be better at 

once to pronounce those texts alone to be the gmde for our 

judicial decisions The example adduced by the commentatoi 

to illustrate these texts, clearly shows the spint in which this 

unmeamng, though mischievous dogma was dehvered , ho 

declares, that a fact cannot be altered by a hundred texts, 

in the same jnanner as the murder of a Brahmin, though in 

the highest degree criminal and unlawful, having been 

perpetrated, there is no remedy, or m other words, that 
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the defunct Bialimin cannot be brought to liie again The 
illustration might be apposite, if there were no such thing 
as ictnbution, and if the law did not exact all possible 
amends for the injury inflicted But what renders this 
conclusion less disputable is, that the texts of Vy&sa m 
(question occur in the chaptei of the Ddyabhdga which treats 
of self-acquisitions, and has no reference to ancestral property 
If any additional proof be wanting of the father’s incom- 
petency to dispose of ancestral real property by an unequal 
partition, or to do any other act with respect to it which 
might be piejudicial to the inteiests of his son,I would merely 
lefcr to the provision contained in Chap iii, Sect 7, §§ 10, of 
the tianslation of the extract from the Mvtdcskard relative to 
judicial proceedings The mh is m the following terms 
The ownership of father and son is the same m land 
which was acquired by his father,” &c From this text it 
appears, that in the case of land acquued by the grandfather, 
the ownership of fathei and son is equal , and therefore, if the 
father make away with the immoveable property so acquired 
by the giandfathei, and if the son has recourse to a court 
of justice, a judicial pioceedmg will be entertamed between 
the fathei and son ” The passage occurs in a dissertation as 
to who are fit parties in judicial proceedmgs , and although 
the indccoium of a contest wherein the father and son are 
litigant parties has been expressly recognized,yet, at the same 
time, the rights of the son are declared to be of so inviolable 
a nature, that an action by him foi the maintenance of them 
Will he against his father, and that it is better there should 
be a bleach of moral decorum than a violation of legal light. 

The question as to the extent to which an unequal 
distribution made by a father in the provmce of Bengal 
should be upheld, has been amply discussed also in the 
repoit of a case decided by the Court of Sudder Dewanny 
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Adawlut m the year 1816,* wherein it was determined, that Case cited 
an unequal distnbution of ancestral immoveable property is 
illegal and invahd, and that the unequal distribution of 
property acquired by the father, and of moveable ancestral 
property, is legal and valid, unless when made under the 
influence of a motive which is held in law to deprive a person 
of the power to make a distribution It was declared, in a 
note to that case, that the validity of an unequal distnbu- 
tion of ancestral immoveable property, such as is expressly 
forbidden by the received authonties on Hindu law, cannot 
he mamtamed on any construction of that law, by Jimvia- 
vdhana or others Jaganndtha, in his Digest, maintains an 
opinion opposite to this, and lays it down, that if a father, 
infringing the law, absolutely give away the whole or part 
of the immoveable ancestral property, such gift is valid, 
provided he be not under the influence of anger or other 
disqualifying motive and admitting this doctrine to be 
correct, it must be inferred a fortiori that he is authorized 
to make an unequal distribution of such property , but the 
reverse of this doctrine has been established by the mass of 
authonties cited m the case above alluded to 

In the event of a son bemg bom after partition made by con 

the father, he will bo sole heir to the property retained by tihon* ^ 
the father ; and if none have been retained, the other sons 
are bound to contnbute to a share out of their portions 
According to Jimutav<ih(ma, Baghvma/ndana, Snen^na, 
and other Bengal authors, when partition is made by a 
father, a share equal to that of a son must be given to the anthonties 
childless wife, not to her who has male issue But the doc- 
trine laid down by Hanruttha is, that li the father reserve OpimoB of 
two or more shares, no share need be assigned to the wives, ^ 

* For the whole of the argument, see Sadder Dewanny Adawlut 
Reports, voL u, page 214 
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because their maintenance may be supplied out of the por- 
Vivaiaina- tion reserved It is also laid down in the Vivdddrnavoiaetu, 
that an equal share to a wife is ordained, m a case where the 
father gives equal shares to his sons , but that where he gives 
unequal portions, and reserves a huger share for himself, he 
is bound to allot to each of his wives, from the property 
reserved by himself, as much as may amount to the average 
share of a son These shares to wives are allotted only m 
case of no property having been given to them According 
to some authorities, if she had received property elsewhere, 
a moiety of a son’s share should be allotted to them , but 
according to other authontics, the difference should be made 
up to them between what they have received and a son’s 
share The doctiinc maintained by Jaganndtha is, that if 
leceived, fiom any quarter, wealth which would 
roceivod pro- havc dcvolvcd ultimately on hei husband, such wealth should 
be included in the calculation of her allotment , but if she 
received the property fiom her own father or other relative, 
or from the maternal uncle or other collateral kinsman of 
her husband, it should not be included, her husband not 
having any interest theiein 


The law as current in Benares, Mitbil^ and elsewhere, 
differs from the Bengal school on this subject, and is not 
in itself uniform or consistent V’ynyanesxoara ordams 
" When the father, by his own choice, makes all his sons 
equal portions, his wives, to whom peculiar 
^ o t propel ty had not been given by their husband or father-in- 
gbuMof wives law, must bo made participants of shares equal to those of 
8on&” But if separate property had been given, the M-ma 
authonty subsequently directs the allotment of half a share ; 
" or if any had been given, let him assign the half” 
Accordmg to Madhavddid^yya, if the &ther by his own 
free will make his sons equal participants, he ought 
to make his wives, to whom no separate property has 
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been given, partakeis of a share equal to that of a son , but 
if such property has been piescnted to her, then a moiety 
should be given Camidacciut,, the author of the Vivdda- 
tandava, declares generally, that whethei the iathei be 
living 01 dead, his wives aie respectively entitled to a son’s 
poition But SvZa'pam, in the Dtpacalica, maintains, that 
if the fathei make an equal paitition among his sons by hi^ 
own choice, he must give equal.shaics to such of his wives 
only as ha\e no male ishuc and Helayiuiha also lajs it 
down, that wives who have no sons are heie intended 
Mtsra contends, that when he leseives the greater part oi 
his fortune, and gives some trifle to his sons, or takes a 
double siiaie for himself, the husband must give so much 
wealth to his wives out of Ins own shaie alone accoidingly, 
the separate deliveiy of shaies to wives is only oi darned 
when he makes an equal paititum’^ The sum of the above hum of tim 
arguments scorns to l»c, that in the case of an equal pai tition 
made b^^ a father among his sons, his wives who aie des- 
titute of male issue take equal poitions, that, where ho 
resei ves a largp poition forhimsolf, his wives vie not entitled 
to any specific shaie, but must be niaintaiiied by him , and 
that, wheie unequal shaies are given to son's, the .iveiage of 
the shaies of the sons should be taken ioi the puipose oi 
ascertaining the allotments of the wives The same rules 
apply also to paternal giandmothcis, in case of paitition oj 
the ancestial propeity 

A’' an}^ time after the death, natuial or civil, of then partition 
parents, the biethren are competent to come to a partition ^^ 3 " by^bie- 
among themseh^es of the property, moveable and immove- ****’®^ 
able, ancestial and acquired, and, accoiding to the law as 
received in the province of Bengal, the widow is not only 
entitled to shaie an undivided estate with the biethieu oi 
her husband, but she may lequiie from theiir a partition of it, 

o 
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altboucrh her allotment will devolve ou the heirs of her 
husband after her decease * * * § Partition may be made also while 
the mother survives This rule, though at vaiiauce with the 
doctiine of Jimidavahana, has nevertheless been maintain ed 
by mote modern authoiities, and is universally obseived in 
practice 

Rights of Nephews whose fatheis are dead, aie entitled, as far as 

nephewH 

the fourth in descent, to participate equally with the 
brethren These take pci* aUipes, and any one of the 
copaicencis may insist ou the partition of his share 

Of inotherii But in all such cases, to each of the father s wives who is 

and daughters 

a mothei, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance, but 
accoidiDg to the Mitdcshard and othei woiks cuiient in 
Benaies and the southern provinces, childless wives are also 
entitled to shaies, the term mata being interpreted to 
signify both mothei and step-mothei The Smritichaiidrica 
is the only authority which altogethei excludes a mother 
from the right of jiai ticipation To the unmarried daugh- 
teis such portions aie allotted as may suffice for the due 
celebration of then nuptials § This portion has been fixed at 

* See note to the case of fih>roothund Rai v Russoomunee, Sudder 
Dewanny Adawlut Reports, 'vol i, p 28, and case of NeelkauntRai 
V Munee Chowdrain, Ibid , 58 , also case of Rani Bhawani Dibia and 
another v Ranee Soorujmunee, Ibid , p 135 The reverse is the case, 
according to the law of Benares See the case of Duljeet Singh v 
Sheomunook Singh, Ibid., 59 

t Dig 3, 78. 

X Catydyana, cited m Dig 3, 7 , and see Elem Hindu Law, 
Appendix, 292 

§ Ibid 86 and 97 
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a fo urth of the shaie of a brother in othei words, supposing 

there is one son aod one daughtei, the estate should be made 

into two parts, and one of those two parts made *into foui 

The daughter takes one of these fourths If theie be two 

sons and one daughter, the estate should be made into thiee 

parts, and one of these three parts made into four The 

daughter takes one of these fourths, or a twelfth If there 

be one son and two daughters, the estate should be made 

into thiee parts, and two of those three parts made into foui 

The daughters take each one of these foui ths.* But according 

to the best authorities, these proportions are not uni vei sally 

assignable , for wheie the estate is either too small to 

admit of this being given without inconvenience, oi too laige 

to render the gift of such portion unnecessary to the due 

celebiation of the nuptials, the sisters aie entitled to so much 

only as may suffice to defray the expenses of the maiiiagc 

ceiemony In fine, this provision for the sisters, intended Sisters inter- 

to uphold the geneial respectability of the family, is 

accorded lather as a matter of indulgence, than prescribed 

as a matter of nght f 

Any improvement to joint piopeity effected by one of the 
biethien, does not confer on him a title to a gi eater share 
but an acquisition made by one, by means of his own un- 


* Mit on Inh , Chap i, §§ 7 ^ 

t The question has been fully discussed by the author of the Con- 
siderations on Hindu Law, page 103 et seq The inconsistency of the 
rules has been pointed out , but the same conclusion is arrived at, 
namely, that the sister’s is a claim rather than a nght See the opinion 
of Mr Sutherland, cited in Elem Hin Law, App , p 301, which is 
to the same effect , and of Mr Colebrooke, Ibid , pp 361 and 385 
t MUac , Chap i, See 3, §§ 4 , and Case 15, vol ii, Chap Effects 
hable and not liable to Partition, (note) « 
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assisted and exclusive labour, entitles the acquiicr, accord- 
ing to the law as current in Bengal, to a double ^jsbare on 
Shuro of the paitition Aud it was ruled by the Sudder Dewanny 
Adawlut, that where an estate is acquired by one of four 
biotheis living togethei, eithei with aid fiom joint funds, 
or with personal aid from the biotheis, two-fifths should be 
given to the acquiier, and onc-fafth to each of the other 
four* But accoidmg to the law as current in Benares, 
the fact of one bi other’s having contributed peisonal laboui 
while no cxeition was made by the othei, is not a ground of 
If the patrimonial stock was used, all the 
brcthienshaie alike f If the joint stock have not been used^ 
hr by whose sole laboiii the acquisition has been made is 
alone entitled to the benefit of it § And where property has 
been acquiicd without aid fiom joint funds, by the exclusive 
industry of one meinbei of an undivided family, others of the 
same family, although they wci c at the tunc living in copaice- 
naiy with him, have no i ight to pai ticipatc in his acquisition || 
r MO of land The rule is the same with lespcct to property lecovered, 
Hunuei excepting land, of which the paity iccovenng it is entitled to 
a foul th moic than the lest of his biethremlT It has also been 


AnordinB to distinction 

the law uf lie 


♦ S D A Hep , vol i, page 6 
t See note to Case 4, CJup of Suns, <kc , vol ii, 
t What constitutes the use of joint stork is not unfrequently very 
difficult to determine, and no general rule can be laid down apphcable 
to all cases that may arise Each indi\idual case must hr decided on 
Its own merits See Elcm Hindu Law, App , p 306 
§ Dig 3, no 

jj Kalecprr'shaud Jlai and others r Digninbcr Rai and others, voL 
11, p 237 

^ SancA<r (itcd ui Ihul 36r) and Elcm Hiri, Law, App p 313 
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ruled, that if lands are acquired partly by the labour of one 
brother, and partly by the capital of another, each is entitled 
to half a share , and that if they were acquired by the joint 
labour and capital of one, and by the labour only of the othei, 
two4hirds should belong to the former, and one-third to the 
latter , but this provision seems rathei to be founded on a 
principle of equity than any specific rule of Hindu law * 

Presents received at nuptials, as well as the acquisitions oi 
learning and valour, are, generally speaking, not claimable 
by the brethren on partition , and theie arc some things not 
subject to the ordinary law of partition but for a moro 
detailed account of indivisible and specially partible, the Property not 

subject to pai- 

reader is referred to the translation of Jaganndtha's Digest, tition 
vol 111 , page 332 et seq and to the Chaptei m vol ii, treating 
of effects liable and not liable to paitition According to 
the more correct opinion, wheie there is an undivided residue, 
it IS not subject to the ordinary rules of paitition of joint 
property m other woids, if at a general partition any part of 
the property was left joint, the widow of a deceased brother 
will not participate, notwithstanding the separation, but 
such undivided lesidue will go exclusively to the brothei f 

Partition may be made without having recourse to writ- 
ing or other formality , and m the event of its being disputed 
at any subsequent period, the fact may be ascertained by 
circumstantial evidence It cannot always be infened fiom 
the manner in which the brethren live, as they may leside 
apparently in a state of union, and yet, in mattem of pro- Evidence of 
perty, each may be separate , whde, on the other hand, they 

* Case of Koshul Chukrawutee v Badhanauth, S D A Reports, 
vol 1, page 336 ^ 

t Elem Hin Law, App , p 322 
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may reside apaifc, and yet may be m a state of union with 
respect to property though it undoubtedly is one among the 
piesumptivc proofs to which recourse may be had, in a 
case of uncertainty, to determine whether a family be united 
or separate iii regard to acquisitions and property.^ The 
only criterion seems to consist m their entering into distinct 
contracts, m their becoming sureties one for the other, or 
in then separate performance of other similar acts» which 
tend to show, that they have no dependance on or connexion 
with each othei f In case of an undivided Hindu family, 
the Couit of Sudder Dcwaimy Adawlut weie of opinion 
' that then acquisitions should be piesumed to have been joint 
till pioved otherwise, the onus probandi restmg with the 
party claiming exclusive nght,J and, m another case, a 
membei of a Hindu family, among whom theie had been no 
foimal articles of separation, but who, as well as his father, 
messed separately fiom the lest, and had no share of their 
profits and loss in tiade, though he had occasionally been 
employed by them, and had leceived supplies foi his private 
expenses, was piesumed to be separate, and not allowed a 
shaie of the acquisition made by others of the family § The 
law IS paiticulaily caieful of the rights of those who may be 
bom subsequent to a paitition made by the father With 
respect to ancestial property, it is not likely that the just 


* See note to Sudder Dewanny Adawlut Reports, vol i, page Sb 

f Dig 3, 414 , and see cases, Chap of Evidence of Partition , also 
Colebrooke, cited in Appendix, Elem Hindu Law, page 325 et seq 

t Case of Gourchnnder Rai and others v Hurroohehunder Rai and 
others, S D A Reports, vol iv, page 162 
§ Rajkishor Rai and others » the widow of Santoo Das, S D A 
Repo^t^^ol i p 13 
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claims of any of the heirs can be defeated, as the law pro- 
hibits paitition so long as tlie mother is capable of bearing 
issue , but to guard against the possibility of such au occtur- 
rence, it is provided, that the fathei shall retain two shares, 
to which shares, if a son be subsequently bom, he is exclu- 
sively entitled There is another provision also which forms 
an effectual safeguard against the destitution of children 
born subsequently to a partition, which consists in the 
father’s right of resumption, m case of necessity, of the 
pioperty which he may have distributed among his sons * 


Sec Case 3, Chap of Partition, vol ii 




CHAPTER V 


0t W^Kvvixiiff 


On the subject of mairiage, it may be piesuraed that it has 
not often constituted amattei of litigatiori in the civil couits, 
from the circumstance^ that points connected with it do not 
appear to have been referred to the Hindu faw ofiiceis 
Disputes connected with this topic, as well as those relating 
to matters of caste generally, are, for the most part, adjusted 
by reference to private arbitration It is otherwise in the 
provinces subject to the presidencies of Madias and Bombay, 
where many matrimonial disagreements and questions 
relative to caste have been submitted to the adjudication of 
the established European courts * As, however, questions 
relative to marriage are among those which the Company’s 
courts are, by law, called upon to decide, it may not be 
amiss to cite some of the fundamental rules connected with 
the institution 

Marriage, among the Hindus, is not merely a civil con- 
tract, but a sacrament , forming the last of the ceremonies 


* See Appendix, Elements Hmda Law, page 22 et passim, and 
Bombay Reports, pages 11, 35 , 363 , 370 , 379 , and 389 , vol i, and pages 
108 , 323 , 434 , 473 , 676 , and 685 , vol ii 
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presciibed to the thiee icgeiieiate classes, and the only one 
foi <bW/as and an unmarried man has been declaied to 
be incapacitated from the peifoimance of religious duties f 
It IS well known that women are betiothed at a veiy eaily 
period of life, and it is this betiothment, in fact, which con- 
stitutes marriage The contiact is then valid and binding to 
all iiitcuts and puipose^ It is complete and uievocable 
immediately on tlu* perloimancc of ccitain ceiemonics,J: with- 
out consuima.ition Second maiiiages, aftei the death of the 
. husband lust espoused, aie wholly unknown to the Hindu 
l.iw,§ though in piactice, among the inferioi castes, nothing 
is so common Polygamy is also legally prohibited to men, 
unless for some good and sufhcicnt cause, such as is expressly 
declaied a just giound for dissolving the foimei contiact, as 
baiienncss, disease, oi the like This piecept, however, 
is not much adlicicd to in piacticc The text of Menu, 
uliich in fact piohibits polygamy, has been held, accoidmg 
to modem piacticc, to ]iistily it “ Foi the fiist mariiage 
ol tlie twicc-boin classes/’ sajs Mena, ‘ a woman of the 
same class i^ lecommended , but foi such as are impelled by 
iiulination to many again, women in tlie diiectordei of the 
classes aic to bo piefciied ’ || Fiom this text it is aigued by 

Digest, \ol 111 , page 104 
t Ibid , 11 , page 400 

t Ibid , ptige 484 , and for an account of ceremonies obser\ed at a 
inairiagf*, sec As Res , \ol \ii, page 288 , also Ward on the Hindus, 
\ol 1 , page 130 et seep 

§ But a \ndow who, from a wish to bear children, slights her 
deceased husband 6^ mat'ryiwj again, brings disgrace on herself here 
beloi^, and shall be excluded fiom the seat of her lord — Menu, cited 
111 Dig, page 463, \ol ii 
't Menu Chap iii 12 
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the modems, that, as marnagc with any woman of a diffcicnt 
class IS prohibited in the present age, it necessarily follows 
that a plurality of wives of the same class is admissible , 
but the inference appeals by no means clear, and the prac- 
tice IS admitted by the 'pundits to be lepiehensible , though 
nothing IS more common, especially among the KooUen, oi 
highest caste of Biahmms 

In the event of a man forsaking his wife without just cause, 
and mairymg another, he shall pay his first wife a sum equal 
to the expenses of his second inaiiiage, provided she have 
not received any Stridhun, or make it up to her, if she have , 
but he IS not lequired, in any case, to assign moic than a 
thud of his pioperty In all cases, and foi vvhatevei cause 
a wife may have been deserted, she is entitled to sufficient 
maintenance In the Mitdcshard, a distinction is made 
Wheie a second wife is mariied, there being a legal objection 
to the first, she is entitled to a sum equal to the expenses 
mcuried in the second man lage , but, where no objection 
whatever exists to the fiist wife, a thud of the husband’s 
piopeity should be given as a compensation ^ But in modem 
practice, a husband considcis it quite sufficient to maintain a 
superseded wife by providing her with food and raiment 

There aie eight loims of marriage The Bramah, Datoa, 
Aisha, Prajapatya, A^ura, Gandhaivo., Jideshasa, and 
Paxsacha 

The four first forms arc peculiar to the Biahminical tube 
The piinciple in these contracts seems to be, that the parties 


Ya)uyawalci/a^ cited in Dig, \ol ii page 420 and ‘^cc a Cii'^et^ 
this effect stated Elem Bin La\\, App p SI » 
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aie mutually cousenting, and actuated by disinterested 
motives 

The fifth foim is peculiar to Vaishyas and Svdras It is 
leprobated, on the pnnciple of its being a mercenary con- 
tiact, consented to by the father of the gul for a pecuniary 
consideration The sixth and seventh forms are peculiar to 
the military tribe, where the union is founded either on 
reciprocal affection oi the light of conquest And the eighth 
or last IS leprobated for all, being accomphshed by means 
of fiaud and ciicumvention ♦ 

The most usual form of marriage is that of the Brahrm, 
which IS completed “ when the damsel is given by her 
fathei, when he has decked her, as elegantly as he can, to the 
bridegroom whom he has invited,” the nuptials of couise 
being celebrated with the usual ceremonies The next species 
of mainage most usually practised is that of the Aswa, 
where a pecuniaiy consideration is leceived by the father , 
and I am given to understand that mairiages by the Pai- 
i>acka mode are not uncommon , and that young women, 
who from their wealth or beauty may be desiiable objects, 
are, not unfrequently, inveigled by artifice mto matrimony , 
the forms of which once gone through, the contiact is not 
dissoluble on any plea of fiaud, or even of force f 


* Digest, vol 111 , page 606 

i Tins IS not the only instance in which fraud is legalized by the 
Hindu law That law sets aside gifts or promises made for the pur- 
pose of delusion, though this is fraud on the side of the person who 
practises the imposition, and can entitle him to no relief The same law 
allows to the creditor a hen upon a deposit or commodate m his hands 
for the recovery of his due from the debtor who so entrusts any article 
to him , and even permits the practice of triik and artifice, to obtain 
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The Oandharvar mamage is the only one of the eight 
modes for the legalizing of whirh no forms are necessary 
and it seems that mutual cohabitation, as it implies what 
the law declares to be alone necessai y, namely, " reciprocal 
amorous agreement/’ would be sufficient to establish such a 
marriage, if corroborated by any word or deed on the part 
of the man f 

The relations with whom it is prohibited to contract 
matrimony are thus enumerated by Menu She who is not 
descended from his paternal or maternal ancestors within the 
sixth degree, and who is not knoiun by her family name to 
he of the same primitive stock with his father or mother, is 
eligible by a twice-bom man foi nuptials and holy union ” 

Adultery is a ciiminal, but not a civil offence, and an action 
for damages preferred by the husband will not lie against 
the adulterer I It is not a sufficient cause for the wife to 


possession of suchanarticle with the purpose of retaining it as a pledge 
— Colebrooke, Obi and Con , Book ii, §§ 95 and Book iv, §§ 518 

* This form of marriage is declared to be peculiar to the military 
tribe May not the indulgence have originated in principles similar 
to those by which, according both to the civil and English law, soldiers 
are permitted to make nuncupative wills, and to dispose of their pro- 
perty without those forms which the law requires in other cases ?— 
B1 Comm., vol. i, page 417 

t On this principle the law officers of the Sudder Dewanny Adawlut 
declared legal a marriage contracted in Cuttack, not very long ago, in 
a case where the parties had cohabited for some time, and the man 
signified his intention by placmg a garland of flowers round the neck 
of the woman See also Elem Hin Law, App , p 196 

t Colebrooke, cited Elem. Hin Law, App , p 33 So also our Hegula 
tions, following the Moohummudan law in this [Particular, treat the 
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descii the husband, and there are not many predicaments m 
which such an act on her part is justifiable Insanity, 
impotence, and degiadation, are, perhaps, the only circum- 
stances under which hSi desertion of her husband would not 
be considered as a punishable offence * A married woman 
has no power to contract, and any contract entered into by 
lier, will neither be binding on herself nor on her husband, 
unless the subject of the contract be her own peculiar pro- 
perty, or unless she have been entrusted with the manage- 
ment of hci husband’s affaiis , oi unless the contract may 
have been lequisite to her obtaining the necessaiies of life f 

ofTence as a crime against society, and not against the individual, but 
they require that the husband shall stand forward to prosecute There 
IS a case cited by the author of the Elem Hm Law, (App , p 34 ) in 
which the pundits ruled, that the adulterer was liable for the money 
expended by the injured husband in contracting a second marnage , 
but this was considered to be rather an equitable opinion, than 
founded on any express text of law 

* Mam^ cited iii Digest, vol u, page 412 

t Colebrooke, Obi and Con , Part I, Book u, §§ 57 and 56 



CHAPTER VI 

The etymology of the Sanscrit woid foi a son (piitra) 
clearly evinces the necessity by which eveiy Hindu considers 
himself bound to perpetuate his name “ Since the son 
(tiayate) deliver Sy his fathei fiom the hell named put, he 
was, theicfoie, c»illed putra by Brahma himself”* Again 
' A son of any description should be anxiously adopted by 
one who has no male issue, for the sake of the funeial cake, 
water, and solemn rites, and foi the celebrity of his name ”*t" 
Under tins feeling, it was natuial to resort to the expedient 
of adoption Twelve soits of sons have accordingly been 
enumerated by Menu The son begotten by a man himself 
m laiuful wedlocL , the son of his wife, begotten in the 
mannci befoie desciibed , a son given to him , a son. made 
or adopted , a son of concealed birth, or %uhose real father 
cannot he hyiotvn , and a son i ejected by his natuial parents » 
aie the six kinsmen and heirs The son of a young woman 
un'ina't^med, the son of a piegnant biide, a son bought, a son 
by a twice married woman, a son self-given, and a son by a 
Sudra, aie the six kinsmen, but not heirs to collaterals 


* Institutes of Menu, Chap ix, §§ 138 

t Smrvti, quoted in. the ReUidcara or, in the language of Statius, 
“ OrhUas omm/ugienda nisu Oihitas nullo tumulata Jieiu^^ 

t Institutes oi Jlenu, Chap ix, §§ 159 and IGO ' 
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In treating of the miscellaneous customs of Greece, the 
author of the Antiquities* observes as follows — Adopted 
children were called fracd^rdfraif or c&cnro(i;roi, and were invested 
in all the piivileges and rights of, and obliged to perform all 
the duties belonging to, such as were begotten by their 
fathers and being thus provided for in another family, they 
ceased to have any claim of inheritance and kindred in the 
family which they have left, unless they first renounced their 
adoption, which the laws of Solon allowed them not to do, 
except they had first begotten children to bear the name of 
the pel son who had adopted them, thus providing against 
the rum of families, which would have been extinguished by 
the ruin of those who were adopted to preserve them If the 
adopted peison died without childien, the inheritance could 
not be aliened from the family into which they were adopted, 
but returned to the lelations of the persons who had adopted 
them The Athenians are by some thought to have forbidden 
any man to many after he had adopted *a son, without 
leave fiom the magistrate, and there is an instance in 
Tytzas’s Chiliads of one Leogoras, who being ill used by 
Andocides the oiatoi, who was his adopted son, desired leave 
to marry However, it is certain that some men married 
aftei they had adopted sons , and if they begot legitimate 
children, their estates were equally shared between those 
begotten and adopted ” 

The whole, or nearly the whole, of the provisions above 
cited, are strictly applicable to the system of adoption as it 
prevails among the Hmdus at this day. But the renunci- 
ation of adoption is a thmg unheard of m these provinces, 
and unsanctioned by law imder any circumstances There 
IS no express text declaring illegal a renunciation of adop- 


♦ Vol. 11 , p 336 
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tion, but at the same time there is not axiy which can be 
construed as approaching to a justification of it 

In the present age, two, or at the most three, forms of adop- 
tion only are allowed, in these provinces , and the Dattdca, lowed 
or son given, and the Cntnma, or son made, are the most 
common The latter form obtains only m the province 
of Mitbild In strictness, perhaps, adoption in this foim 
should be held to be abrogated, as the filiation of any but a 
son legally begotten, or given m adoption, is declared obso- 
lete in the present age * * * § but agreeably to a text of Vrikas- 
immemorial usage legalizes any piacticef Some of the 
requisite conditions for the adoption of a son are compiized in 
the following texts of Menu — He whom his father or 
mother,! with hei husband’s assent, gives to anothei as his J^attaea form 

^ ° of adoption, 

son, provided that the donee have no issue, if the boy be of the 
same class, and affectionately disposed, is considered as a 
son given, the gift being confirmed by pouring watei ’* 

** He is considered as a son made or adopted, whom a 
man takes as his own son, the boy being equal in class, ^nd Cntnma 
endued with filial virtues, acquainted with the merit of pe^i - 
forming obsequies to his adopter, and with the sin of omit- 
ting them ”§ But there are many conditions besides these 
fundamental ones and briefly noticing such of the rules as 
are indisputable, and universally admitted, I shall discuss 
those which have admitted of doubt , and endeavour to fix 
such as are uncertain, by citing the authorities in support of 

* See general note by Sir W Jones, appended to his translation of 
Menu's Institutes , and the text of the Adilya Purdna, cited in 
Ja^anndtha's Digest, vol ui, page 272 

t Cited m the Digest, vol ii, page 128 

X Section 4, §§ 12 

§ Institutes of Mem*, Chap ix, §§ 168 and • 

I 
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each llegarding this particular branch of the law, there is 
not much difference in the doctrine of the several schools , 
the DattamcJiaTui'ncd and Dattacamimdnsd, the two chief 
authorities on the subject, being respected by all The 
fiist text above cited is sufficiently explicit as to the persons 
who possess the right of giving m adoption , and the only 
exception that has been propounded by the commentators is 
A wuiow, if contained in the Dattacamirtidnad, which refeis to the gift 

in dintrfHB, may 

f^ivo her oun id of hei SOU by a widow during a season of calamity , and it 

aduptioii 

has been made a question of doubt, whether a widow, even 
with the sanction of her husband, is competent to adopt a 
son , but her competency so to do is established by the pre- 
And in a ^ vailing authorities It has been luled, however, that in the 
minction casG of an adoption made by a widow without having 
late uHban Q]t)tained the consent of her husband, oi in which the adopted 
son shall not have been dcliveied over to her by cither of 
his paients, but only by his brother, the adoption is invalid * 
Quttiifications It 13 required that the paity adoptingf should be destitute 
ini;, of a son, and son's son, and son’s giandson that the party 


* Case of Taramunce Dibia v Deo Narayun Rai and another, Sud- 
der Dewanny Adawjut Reports, vol. iii, pa^e 387 The same principle 
was recognized in the case of Raja Shumshere Mull i;. Ranee Dilraj 
Koonwur, vol ii, page 169 

t It has been doubted by Mr Sutherland, in his Synopsis, whether an 
ilnmarried peri>on, tliat is, one not a 77 lAt, or has we would say, bachelor, 
is competent to adopt , but he inclines to the affirmative of the 
question (p 212 ) In the Precedents, vol u, of this work, in the case of 
adoption No 1, the pundits expressly declared the adoption by such 
individu.il to be legal and valid, and there is certainly no authority 
againstit The same doubt is expressed, and the same conclusion amv- 
ed at, with respect to an adoption by a blind, impotent, or lame person 

Z cited in Dntt Mim It hasalso been doubted by the author 

of the Considerations (p 150), whether a man having a grandson by 
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adopted should neither be the only nor the eldest son,* nor and of ihs 

adopted paity 

an elder relation, such as the paternal or the maternal uncle ,-1* 

that he should be of the same tribe as the adopting party 

that he should not be the son of one whom the adopter could 

not have married, such as his sister’s son oi daughter’s son 

This last rule, however, applies only to the three supeiioi 

classes, and does not extend to Sudras § It is a rule also, that Exception m 

case of SSudtas 

a daughter can adopt a son , but there is no solid foundation on which 
such a doubt can rest It must have originated in the indiscriminate 
use of the word grandson” in the English translations, as applicable 
to the daughter’s son as well as to the son’s son Mr Sutherland, in 
his Synopsis, page 212, infers, and justly, that if male issue exist who 
are disqualified by any legal impediment (such as loss of caste) from 
the performance of exequial rites, the affiliation of a son may legally 
take place In the Summary of Hindu Law, p 48, it is laid down as 
a rule, that the insanity of a begotten son would not justify adoption 
by the parent , but to this and other general positions laid down in that 
work I cannot altogether accede ior instance, it is stated, that the 
Poonah Shastrees do not recognize the necessity that adoption should 
precede marriage , that a younger brother may be adopted by an 
elder one , that the youngest son of a family cannot be adopted, , 

&c , for none of which can I find authority , though undoubtedly the 
whole of these positions may be just when applied to that side of 
India, as founded on the lex loci, or immemorial custom 
* Vtmshtha, Dutt Nir and Menu, Ibid , but this is an injunction 
rather against the giving than the receiving an only or elder son m 
adoption, and the transfer having been once made, it cannot be 
annulled This seems but reasonable, considering that the adoption 
having once been made, the boy ipso facto loses all claim to the 
property of his natural family See Bombay Reports, case of Huebut 
Rao V GovindRao,vol. u,page 75 , alsoElem Hin Law, App , pp 82, 83 
t Duit Mtm , Sect 2, §§ 32 Sudder Dewanny Adawlut Reports, \ ol 
iii,p 232, Mit on Ink , Chap i. Section 11, p 12 
% Menu, Chap ix, §§ 168. 

§ Nareda^ cited in Dutt Nir 
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•d«pt**** wit2 ® woman adopts, she should have the consent of her 
husband , or according to the law laid down m some autho- 
•uthontief”"* sanction of his kindled ,* that where there is a 

bi other’s son, he should be selected for adoption in preference 
to all other individuals , but this is not universally indispen- 
sable, so as to invalidate the adoption of a stranger '(* 
DatUicaehaiulricd, Section 1, §§ 22 In the case of Ooman 
Dutt, pauper, appellant v Kunhia Smgh, it was held, that 
while a brother’s son exists, the adoption of any other 
pieferrod individual IS illegal , and this is undoubtedly consonant to 
the doctrine contained in the Dattacam/iTndnad, but it is 
controverted in the Dattamch^ndryid It would appear, 
however, that according to the law of Bengal and elsewhere, 
where the doctrine of the latter authority is chiefly followed, 
and where the doctrine of '' factum valet*' exists, a brother’s 
son may bo superseded m favoui of a stranger , and even in 
Bcnaies, and the places where the MimditsA principally 
obtains, and where a prohibitory rule has in most instances the 
But this rule effect of law, so as to invalidate an act done in contravention 

doea not m vail - 

date the adop- thereto, the adoption of a brother’s son or other near relative 
tion of a stran- 

13 not essential, and the validity of an adoption actually 
made does not rest on the rigid observance of that rule 
of selection, the choice of him to be adopted being a matter of 
disci etion X It may be held, then, that the injunction to adopt 
oi\e’s own Sapinda, (a brother’s son is the first,) and failing 
them, to adopt out of one’s own Ootra, is not essential, so as 

* According to the Vyavahdrakomtabka and Mayudha, authonties 
of the highest repute among the MahrattaSj which in this respect 
follow the doctnne of the Dattacachandrtedy the sanction of the hus- 
band IS not requisite , but in this respect the authonties above cited 
differ from most others. Bom Rep,vol i,p 18],andvol ii,pp 76and 
456 See also Elem Hin Law, Appendix, pp 66, 68, 71. 
f Sadder Dewanny Adawlut Reports, vol m, p 144 
t Colebrooke, cited in Elem Hin Law, Appendix, pp. 74 and 60 
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to invalidate the adoption in the event of departure from the 

role It IS lastly requisite, that the adopted son should Must be 

initiated in 

be initiated in the name and family of the adopting party, the adopter’s 

femily 

With the prescribed form and solemnities * The adoption 

being once completed, the son adopted loses all claim 

to the property of his natural family ,*1* but he is estranged 

from his own family partially only For the purposes of Effect of a 

adoption 

marriage, mourning, &c , he is not considered in the light of 
a stranger, and the prohibited degrees continue in full force 
as if he had never been lemoved His own family have no 
claim whatever to any property to which he may have suc- 
ceeded , and in the event of a son so adopted, having suc- 
ceeded to the property of his adopting father, and leaving His consan- 
no issue, his own father cannot legally claim to inherit from not 

him, but the widow of his adopting father will succeed 
to the property { He becomes ^with the exception above 


* For an enumeration of the ceremonies enjoined at an adoption, see 
Summaiy Hmdu Law, p 52, and Elements Hindu Law, page 82 et 
seq , but the exact observance of these ceremonies is not indispen- 
sable Dig voL ui, p 244, and Elem Hin Law, App , pp 101, 106 

t It has been asserted by the author of the Elements of Hmdu 
Law, that a son adopted m the ordinary way, though he cannot marry 
among his adoptive, yet may one of his natural relations , but 1 cannot 
find any authonty for this doctnne He seems to have mferred from 
the text of FanjcUa^ “ Sons given, purchased, and the rest, who are 
sons of two fathers, may not many in either family even as was the 
case of Singa and Saisira,’’ that adopted sons not beanng the double 
relationship might do so , but the inference is clearly untenable 
Indeed Mr Sutherland, to whom he refers as his authonty, expressly 
declares m hia Synopsis (p 219,) that the adopted son cannot marry 
any kinswoman related to his father and mother, within the prohibited 
number of degrees, as his consanguineal relation endures 

t Elem Hin Law, Appendix, p 104 ^ 
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noticed) to all intents and purposes a member of the family 
of his adopting father, and he succeeds to his property, 
collaterally as well as lineally ,* but excepting the case of 
Eicoption m the peculiar adoption tciraed Dwyamuahayuna, he is 

tho tttso of * 

a hxLyamm- excluded from participating in his natural fatliei’s propeity f 
Where a legitimate son is bom subsequently to the adop- 
tion, he and tho son adopted inherit together , but the 
iim nhare adopted son takes one-thiid, according to the law of Bengal, 
Buquentiy born, onc-fourth, according to the doctime of other schools^ 
If two legitimate sons aie subsequently bom, then, according 
to the Benaies school, the property should be made into 
and with two seven parts, of which the legitimate sons would take six , and 

01 more * ° ' 

accoiding to the law as curient elsewhere, into five shares, of 
which the legitimate sons would take four, and so on, in the 
same proportion, whatever numbei of legitimate sons may 
be born subsequently § 

A boy adopted by a widow with the permission of her late 
rights of rpost^ husband has all the rights of a posthumous son, so that a sale 
humouB son niadc by her to his prejudice of her late husband’s property, 
even befoie the adoption, will not be valid, unless made under 
ciicumstances of inevitable necessity || and in the case of a 


♦ Menu, Chap ix, §§ 159 

i See Precedents of Adoption, case 10, and of Sisters’ Sons, &c , case 
7. Vaetshiha, cited in the Dutt Mim and Catydyana in the Daitaca- 
chandricd 

t See the case of Srinath Serma v Radhakaunt, and Dutt Narain 
Sing and others v Roghoobeer Singh, Sudder Dewanny Adawlut 
Reports, vol i, pages 15 and 20 

§ It IS laid down in the Dattacachandned, that in case of Sudras, 
if a legitimate son be subsequently bom, he is entitled to an equal 
share only with the adopted son , and this rule prevails accordingly 
in the southern provinces 

II Case of RaUee Kishermunee v Oodwunt Smgh and anotheis, S D 
A Reports, \ol iii; p 220 
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Hindu of Bengal, dying m his fathei’s lifetime without issue, 
but leaving a widow authorized to adopt a son, if such adop- 
tion be made by the widow, with the knowledge and consent 
of her deceased husband’s father, at any time before he shall Ssompio 
have made any other legal disposition of the pioperty, or a 
son shall have been bom to his daughter in wedlock, no such 
subsequent disposition or biith shall invalidate the claim of 
the son so adopted to the inheritance * 

The above rules relate to a son adopted in the Dattaca 
form But there is a peculiar species of adoption termed 
Divyamushayibna, wheie the adopted son still continues a Tiwynmmha- 

yuna form of 

membei of his own family, and partakes of the estate both adopticQ 

of his natuial and his adopting father, and so inheriting is 

liable for the debts of each To this form of adoption the 

piohibition as to the gift of an only son does not apply f It 

may take place either by special agreement that the boy shall 

continue son of both fathers, when the son adopted is termed 

Nitya Dwyamusliaynna , or othei wise, when the ceremony or the Mtya 

form, 

of tonsure may have been peifoimed in his natuial family, 

when he is designated Amtya Diuyamushayuna , and in and Amt7ja 

this latter case, the connexion between the adopting and the 

adopted parties endures only during the lifetime of the 

adopted His children revert to their natural fenidy J 

With a legitimate son subsequently born, the Dwyamusha- qaentiy bom 

ynna takes half a share of his adopting father’s property § 

The question as to the proper age for adoption has been 
much discussed , and the most coiTect opinion seems to be, 

* Case of Ramkissen Surkheyl v Snmutee Dibia, Ibid , 367 Sec 
also Colebrooke, in Elem Hin Law, App , p, 102 
t See the case of Raja Shumshere Mull w. Ranee Dilraj Koonwur, 

S D A Reports, vol li, p 169 
t Dutt Mm , Sec 6, §§ 41 and 42. 

? Dutt Chand, Sec 5, 5? 33 
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that there is do defined and universally applicable rule as to 
^ Ageofodop- the age beyond which adoption cannot take place, so long as 
the initiatory ceremony of tonsure, according to one opinion, 
and of investiture, according to another, has not been per- 
formed in the family of the natural father 

Acrnrdine to lo the DaUocamim&nsd, the period fixed beyond which 
mtmanm adoption cannot take place is the age of five years , and if 
the ceiemony of tonsure have been performed within that 
period in the family of the natural father, the son adopted 
cannot become a Dattaca in the ordinary form, but must be 
considered an Amtya Dwyamushayuna, or son of two 
fathers This can only be effected by the performance of 
the saciiflce termed Putreshti, by which the son is afiiliated 
in both families 

In the Dattac(ichandricd* the period fixed for adoption 
is extended, with respect to the three superioi tribes, to 
their investiture with the characteristic cords, which cere- 
mony IS termed Oopunayuna, and is subsequent to that of 
tonsuie, or Chooracurana , and with respect to Sudras, 
to their contracting marriage But investiture in the one 
tacaehandned ^ase, and marriage in the other, must be pei formed in the 
family of the adopting father The periods fixed, however, 
for the investiture of the three superior tribes aie different 


* The difference of opinion with respect to this pomt anses from a 
difference jof grammatical construction The term m the onginal is 
Chudadya, (signifying tonsure and the rest,) which is a compound 
' epithet termed Buhobrthee, which again is divided into two kinds 
called tadguna and atadgunti^ mclusive and exclusive According to 
those who adopt the former construction, adoption is lawful even after 
tonsure , but not so according to those who adopt the latter The former 
construction is adopted by the latter by 
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Thai of a Brahmin should take place when he is eight years 
of age, which may be construed optionally, as signifymg 
eight years from the date of conception, or from the date of 
birth That of a Cshetrya at eleven years of age, and that 
of a Vaisya at twelve But there are secondaiy periods 
allowed for instance, the investituie of a Brahmm may be Feriods of 

investiture for 

postponed until sixteen yeais after the date of conception , diflwent 
that of a Cshetrya until twenty-two ycai's after the same 
date , and that of a Vaisya until twenty-four years It 
should be observed, however, that where this ceremony of 
Oopunayana has once been performed, an insurmountable 
bar to adoption is thereby immediately created Its effect 
cannot, as m the case of tonsure before the age of five years, 
according to the authority of the DaUacarriimdnsd, be so 
far neutralized as to admit of its being re-pcrfoimed after the 
ceremony of PutreshU * 

The authorities being entitled to equal weight in different 
parts of the country, the only ground of preference must 
be sought for in the different customs prevaihng in 
different places In the province of Bengal, and in the Fenod of 
southern provinces, the moie extended peiiod should beBen^wdthe 
assumed as the limit ,-f- that being apparently consonant to ^ 

* This has been doubted by the translator of the Dattacachandncd 
and Dattacamimdnsd^ in his Synopsis at the conclusion of that work, 
p 225 , and he diffidently expresses his inability to settle the question, 
though he inclines to the negative but independently of there 
being no authonty in support of the affirmative of the question, the 
fact that investiture constitutes a second birth is conclusive against it 
Adoption IS permitted on the pnnciple that the adopted son is bom 
again in the family of his adopting father , but this cannot be where 
thd investiture, which causes the second birth, has already been per- 
formed m the family of the natural father 

tFor the doctrine as to the age of adoption according to the 
Southern authorities, see Elements of Hindu Law, jiage 75 et seq and 
Summary ditto, p 50 

J 
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niirS^ *“ the received practice, while in Benares, the jDa<tocam^md^l8(£, 

which limits the period of adoption, should for the same 
reason be followed In laying this down as a rule, it may 
be objected, that there do not exist sufficient giounds for the 
Beason establishment of its accuracy It is proper, therefore, that 

the rule 

the grounds of the rule should be stated In the piecedents 
which I have collected, there is no case bearing directly 
on the point Case 2, (which is a Bengal case) does not 
expressly piohibit adoption after the age of five years And 
111 the case of Keiutnaiain versus Musst Bhobinesree, (the 
only adjudicated one for Bengal that I can find bearing on 
the question,*) the principle of the extended limit was fully 
Piecedentfl diBCussed and admitted The limitation to the age of five 
yeais is founded on a passage in the Calicwpurdna,^ 
the authenticity of that passage is doubtful The Dattaca- 
clvandncd makes no mention of it, though the Dattacami- 
mdnsd does The latter being a Benares authoiity, it may 
be proper to apply the limiting principle to that province, 
but not to Bengal oi the Deklian, where that principle is not 
only not lecognized, but where it is denied, and adoptions 
continually take place at an age far exceeding five years 
There is no standard work on the subject of adoption 
expressly for the Bengal school , but whenever there is any 
diffcience of opinion between the Dattacamiifndnsa and the 

of the Mtniait»d ^ 

preferred m Be- Dattocacltandricd, the doctrine of the latter conforms to that 

iiRres, aud that 

of the chandrt-^ of Bengal , for instance, as to the share to be taken by an 

cd 0 icwhoro, ^ legitimate son J Other instances might be 

cited If it should be considered that the reasons here given 
are insufficient to wan ant the conclusion arrived at, it may at 
least be contended, that it is open to a Bengal pundit to adopt 
cither authoiity, and that the adoption ofthat which admits 

* Sudder Dewanny Adawlut Reports, vol i, p 161 
+ Digest, vol in, p 228 
t DCiyabhdqa^ 155 
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the more extended limit, as being the more liberal con- 
struction, could not be objected to The author of the 
Considerations on Hindu Law as current in Bengal,^ seems 
adverse to the extension of the limit He maintains, that 
in the case of Gopeemohun Deb, it was the opinion of all 
the pund/its who weie consulted on his behalf, that proof 
of his being under the age of five yeais was indispensable 
He also alludes to a remaik appended to the case oi Kerut- ai gument 

continued 

narian v Musst Bhobinesree, decided in the S D A , 
but, with respect to the first, it may be obseived, that 
there does not appear to have been any foimal opinion 
actually taken , and, with respect to the second, it is not 
appaieiit from what authoiity the remaik proceeded The 
author of the Considerations lays it down as a second rale, 
that adoption cannot take place in any of the classes after 
the ceremony of tonsure shall have been pei formed From Adoption can- 

•' ^ not take place 

what has preceded, it will appear, however, that “ inves- 
titure” should have been substituted foi the word “ ton- 

under liv*c 

sure and that the doctrine should have been qualified 
by the provision, that if tonsure had been performed pre- 
viously to the fifth year, it might be repeated in the family 
of the adopting father, the adopted son thereby becoming 
an Amtya Divyamuahayana According to the Muyooc'ha, Among the 
an authoiity of the greatest eminence among the Mahrat- to 

tas, the restriction as to age relates only to cases where ® '®^®‘ 
no relationship subsists , but when a relation, or Sagotra, 
is to be adopted, no obstacle exists on account of his being of 
mature age, married, and having a family + In Mithila, „Nor m the 
where the Cntrimal form of adoption prevails, there is no 

♦ Page 144 

+ Bombay Reports, voi i, p 195 

X This form of adoption is wholly unknown m Bengal but see 
note, Sutherland’s Synop , p 221, and case of Ooman Dut v. Kunhai 
Singh, Sudder Dewanny Adawlut Reports, voJ uf, p 144 



7fi 


OF ADOPTION 


According 
to which form 
a brother or a 
father may be 
adopted , 
and %Cntr%ma 
does not lose 
relation tu hie 
natural family, 
but inherits m 
both 


Adopted by a 
widow, does 
not thereby 
become eon of 
the hurtiand, 


and must him- 
self ooneont to 
the adoption 

The relation 
does not des- 
cend 


Bort of restriction, except as to tube , it being requisite that 
the tube of the adopting father and of the adopted son be 
the same There is no limit as to age, and no condition as 
to the performance of ceremonies ,* * * § so much so, that Ken- 
huba Misray in the Dwaita Punshishta, treating of this 
description of adoption, has declared that a man may adopt 
his own brother,*!* oi even his own father But he, as well 
as his issue, continues after the adoption to be consi- 
dered a membei of his natuial family, | and he takes 
the inhentance both of his own family and that of his 
adopting fathei § Anothei peculiarity of this species of 
adoption, is that a peison adopted in this form by the widow 
does not thereby become the adopted son of the husband, 
even though the adoption should have been permitted by 
the husband ,|| and the express consent of the person nomi- 
nated for the adoption must be obtained during the life- 
time of the adopting paity IT This relation of Kntnma son 
extends, as has been already obseiwed, to the contracting par- 
ties only , and the son so adopted will not be consideied the 
grandson of the adopting father’s father, noi will the son of 
the adopted be considered the grandson of his adoptmg 


* See the case of Kullean Singh v Kirpa and another, Sudder 
Dewanny Adawlut Reports, vol i, p 9 

t The reverse of this opinion was maintained in the case of Baboo 
Buigeet Singh Obhye Narain Smgh, Sudder Dewanny Adawlut 
Reports, voi ii, page 245 , but the authonties cited by the law officers 
in support of the doctrine laid down by them on that occasion had 
relation to the JDattaca form of adoption 

X Dig, voL in, p. 276 

§ Sudder Dewanny Adawlut Reports, vol. ui, p 307 
II Ibid , voL 11 , p 27 
f Ibid , p 173. * 
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father He does not inheiit collateially, being ninth in the 
enumeiation, according to Ydjnyawalcya * * * § 

It has already been observed^ that a man who has a son, a man hav- 

ing: a son, and a 

son's son, or son's grandson, is not competent to adopt ^son, 8on’s^on,^ay 
and it would seem to follow, by analogy, that if a man has m adoption 
a son, and the son of an elder son deceased, he may give the 
formerf- away m adoption, because he cannot be considered 
as the fathei of one son only , the latter also bearing towards 
him the relation of a son to all intents and purposes, and 
supplying the place of the elder one In the Dattacam%- 
m&ns&y there is a prohibition against the gift of a son, where 
there are only two , but the precept is merely dissuasive, and 
not peremptory 


Twopersonscannot join m the adoption of one son Anotion 
seems to have pi evaded, that two brotheis might adopt the 


same individual , but this is entirely erroneous } The suppo- 
sition seems to have proceeded on a misconstruction of the 


following text of Mrniu — If among several bi others of Two persona 

cannot adopt 

the whole blood, one have a son horn, Menu pionounces tbeeame indi- 
vidual under 

them all fathers of a male child by means of that son ”§ any nreum- 

stancos 

But that text is not meant to authorize the adoption of a 


nephew even, by two or moie brotheis The adopted son of 


one brother would of course offer up oblations to the ancestois 


of all, and so far would perform the office of a son to them also , 
but he would not take the estate of his adopting father’s 
brothers, in the event of their having any nearer heir 


* Dig, voi 111 , p 276' 

t In this case the dissuasive precept against giving one of two sons 
would apply, but the adoption would nevertheless be valid 

t See Considerations on Hmdu Law, p 473 et ser/ 

§ Cited in Dig , vol ui, p 266 ^ 
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not to tlio pro- 
poi ty of cog- 
ziatoM 


Kx ample 


Koason for 
)UA not succeed- 
111^ to cof^^uates 
propel ty 


Another point which has been the subject of much discus- 
sion, IS, as to whether an adopted son by the Dattaca form 
succeeds collaterally, as well as lineally , but this may now 
be fairly said to be set at rest, and decided in the affirma- 
tive It IS true that Jimutavahana, m the Ddyabhdga, 
has contended that the son adopted in the Dattaca form 
cannot succeed to the property of his adopting father’s rela- 
tions, but the doctiine, being in opposition to the text of 
MenUy cannot be held entitled to any weight * It should 
be obsei ved, however, that a son so adopted has no legal 
claim to the propcity of a, Ba'tidhu or cognate relation 
foi instance, if a woman on whom her father’s estate had 
devolved, adopt a son with the permission of hei husband, the 
son so adopted will not be entitled to such estate, on his adopt- 
ing mother’s death It will go to her father’s brother’s son, 
in default of iieaier heirs This point was deteimmed in a 
case recently decided by the Couit of Sudder Dewanny 
AJawlut i* It IS not quite evident why a daughter’s adopted 
son should be excluded fiom inheriting the estate of his 
adopting mother’s father, while a son’s adopted son’s right of 
succeeding collateially has been acknowledged, inasmuch 
as the maternal grandfather is enumerated among the 
kindred by all the Hindu legislators , but the reason is, that 
the party adopted in the latter case becomes the son of a 
poison whose lineage is distinct from that of the maternal 
graiidfathei 


* This question has been amply discussed in the Considerations on 
Hindu Law, p 128 seq See also case of Shamchunder and Kooder- 
chunder v Narayinee Dibia and Ramkishen Kai, Sudder Dewanny 
Adawlut Reports, vol i, p 209 

i See the case of Gunga Mya v Kishen Kishore and others, Sud- 
der Dewanny Ad&wlut Reports, vol ui, p 128 
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The difference of opinion existing as to whether a Dattaca 
should be considered as heir ot the adopter’s kinsmen or not, 
arises from a difference m the order of enumeration in the of coii*- 

toral Bucces- 

twelve descnptions of sons , some legislators mamtaining 

that Menu included the Dattaca among the first six, who 

are entitled to inherit collaterally, while others maiutain 

that the same lawgiver ranked him among the last six, 

who can only inherit hneally In the Divaita N%rnaya the 

seveial opinions have been noticed, and the author of that 

work gives his own in favour of the Dattaca In Sir 

William Jones’s translation of the Institutes of Menu, the 

Dattaca is ranked among the first six , and a gieat majoiity 

of the 'pund'ds throughout the country who were consulted 

on the subject when it was agitated in the Supreme Court, 

expressed their opmion, that the Dattaca is entitled to 

inherit collaterally * The authoi of the Dattacachandncd, AuUionties 

accoidmg to his usual expedientf of reconciling conflicting 

doctiines, puts the decision of the question on the character 

of the claimant — a criterion, it must be confessed, not veiy 

precise f 


* This question was circulated by the Court of Sudder Dewaiiny 
Adawlut to all the courts under its jurisdiction, to ascertain the 
law on the point from their Hindu law officers. See page 161, Con- 
siderations on Hindu Law 


1 1 may here be permitted to introduce the following report of a 
case decided on the 30th April 1821, tending to establish this point, 
and as generally connected with the law of adoption. The report was 
not given with other decisions of the Sudder Dewanny Adawlut of 
the same year , and from the importance of t^p case, it may be 
concluded that the omission was attnbutable to oversight 
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rt iH deal, that a man having adopted a boy, and that boy 
being alive, he cannot adopt anothei It is wiitten in the 

The appellant in this case vas Gourhurree Kubraj, guardian of 
Sheopershad Chowdree, a minor, against Musst Eutnasuree Dibia, 
mother of Kuroona Kant K«ii, also a minor 

The suit was originally instituted by the appellant against Kashee 
Kant Kai, in the Moorshedabad provincial court, on the 14th of 
March 1814, to recover possession of a three-anna share of the 
lemindaret^ Ptrguniiah Tahirpoor, and the independent Kismuts 
Tdlgatheo, Juggimnathpoor, <fec &c , in zillah Rajesaye The action 
was laid at Rs 7()ol, the estimated annual produce 

The plaint set forth, that Rajah Mohindernarain had five sons, viz , 
Rammdcrnarairi, Rubmdemarain, Jadubindemarain, Munneinderna- 
lain, and Oopindernarain, of whom Jadubindemarain and the two 
others last mentioned, died without children On the death of 
Mohindernaiain, one moiety of the six-anna share in Pergunnah 
Tahirpoor, which constituted his 2 fw^^?^darcc,descendedto Anundmder- 
narain, the adopted son of Raniindernaram and father of Sheopershad, a 
minor, and the other half to Bhymbindernarain, as heir to his adopting 
father Raghooindernarain, son of Rubin dernarain Anundindemarain 
Chowdree sold a five-pie share of his three-anna portion, and retained 
possession of the reraaini ng portion Bhymbindernarain died in 1 204, B, 
»S leaving Jugdusuree his wife, and Bunmalee Dibia Iils daughter 
Jugdusuree obtained possession, and was registered as propnetor of her 
husband’s share , and m the year 1212, B S gave Bunmalee, when she 
was nine years old, in marriage to the defendant Bunmalee died on the 
27th of Phagoon 1213, B S befoie she arrived at years of maturity , and 
Jugdusuree likewise died on the l7th of Cheyt in the same year As 
Sheopershad was entitled to perform the sraddha and to succeed to the 
property left by Jugdusuree, he presented a petition to the collector 
to be registered as propnetor of the deceased’s estate, which was 
opposed by the defendant, on the plea that Jugdusuree had made a 
gift in 1207, B S of tlie zemmdaree and her other property to him and 
to his wife Bunmalee, to which he was therefore entitled his claim 
was also opposed by E&hurchund, a person who represented himself 
to be the adopted sou of the deceased, and who likewise applied f6r 
the entr> of his own name The collector rejected Sheopershad’s 
application and ^ordered the defendant’s name to be entered for 
Jugdusurcc'a according to the conditional deed of gift 
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Dattacamividnsd A man destitute of a son (aputia) is 
one to whom no son has been bom, or whose son has died , 


produced by him, though contrary to the Shasters, and referred 
Sheopershad and Eshurchund to a civil suit Esburchund brought an 
action in the ziUah court, through lus guardian Gungaram Bhaduree, 
and obtained a decree, 'which was reversed on appeal by the provincial 
court, and his claim as adopted son rejected This decision was 
subsequently affirmed by the Sudder Dewanny Adawlut, which court 
passed an order, on the 4th of February 1813, directing Sheopershad 
to prefer his claim, as heir, either in the zillah oi provincial court, to 
the estate left by Jugdiisuree, when it would be decided whether the 
deed of gift produced by Kashee Kant llai was valid or not, .according 
to the Sluisters Biinmalee Dibia was married to Kashee Kant in the 
year 1212, B S and the deed of gift produced by the defendant as 
having been executed by Jugdusuree in favour of himself (Kashee 
Kant) and his wife Bunmalee is dated the 23rd of Assar 1207, B S 
Jugdusuree was in possession of the estate during her lifetime, namely 
till Chej'^t 1213, B S during which period Kashee Kant Rai (who was 
not competent to perform the exequiaUrites) had nothing to do with 
it, and no mention was made of the deed of gift Fiom the condition 
specified in the said deed, it appeared that the gift was made to 
Kashee Kant and Bunmalee Dibia, in the event of the latter becoming 
pregnant It was very suspicious, and altogether unlikely that the 
idea of Buiimalce’s pregnancy should have been entertained five years 
previous to her marriage, and inserted in the deed of gift The instru- 
ment by which Jugdusuree bequeathed her property on her death to 
the defendant and Musbt Bunmalee is invalid, inasmuch as she is not 
empowered by the Skastet j to alienate it by sale or gift, and as, more- 
over, Bunmalee died during the lifetime of Jugdusuree, her succession 
was thereby defeated Besides, by a compromise entered into formerly 
between Anundindernarain, the father of Sheopershad, and Bhyiu- 
bindernarain, the husband of Jugdusuree, it was provided, that the 
estate and property of either of them who should die without children 
should go to the survivor and his heirs , so that, in every point of 
view, Sheopershad was entitled to Jugdusuree's property 

The defendant in answer stated, that after three of the five sons of 
Rajah Mohindernarain had died without children, Rubindernarain, 
grandfather of Bhyrubindernarain, the husband of Ranee Jugdusuree, 
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for a text of Sounaka expresses, “ one to whom no son has 
been born, or whose son has died, having fasted for a son, 

nncl ilamindeniaram, grandfather (as alleged by the plaintiff) of 
Sheopershad, became possessed of the siz-anna share of pergunna 
Tahirpoor A moiety, or three-anna share, devolved at the death of 
Itubindernarain on llaghoomdemarain by the law of inheritance, and 
on hiB death it went to Bhyrubindernarain, and on his dying without 
sons to his widow Musst Jugdusuree The remaining three-anna 
hhare descended to Anundmdernarain, by a gift from Ranee Lukhee, 
widow of Rammdernaraiu, and a deed of compromise, alleged to have 
been executed by Bhyrubindernarain The property did not go to 
Anundindernarain by light of adoption , for Ranee Lukhee, after her 
iius band's death, had in conformity to his permission, adopted m the 
lii^t instance, a peison named Koodurnarain, and on his death, 
Aiiundindeinaiain, without the permission of her husband, and in 
opposition to the Shastiis, on which account she had made a gift to 
hull of her estate An adoption ot this nature has never been 
recogni/ed by the Shagteis, by the usages of the Brahmins or other 
Hindu tribes A suit was in consequence instituted in the zillah court 
between Bhyrubindernarain and Anundindernarain, and regularly 
carried in ipptal before the Sudder Dewanny Adawlut The vyavasiha 
submitted by tlie Pundit of the zUlah court, wdiich likewise coincided 
with live legal opinions filed by Bhyrubindernarain, invalidated the 
adoption The zillak judge, however, acted on the opinion expressed 
by other Pundits which w ere submitted by Anundindernarain, and 
passed a decree in his favour, declaring in that decree, which was 
dated June the 30th, 1795, that the object of Ranee Lukhee in execut- 
ing a deed of gift of that nature, was to secure to Anundindernarain 
in some way, either by adoption or by gift, the succession to her 
propel ty, and that, in the event of any dispute arising after her death 
on the subject of the second adoption, there might be no doubt of her 
property descending to Anundindernarain under the deed of gift. By 
the dtcison of the superior court, the adoption of Anundindernarain 
was declared illegal, and he was allowed to succeed to the property solely 
on the grbund of the deed of gift and the compromise, the authenticity of 
which v^as not ascertained Besides, even supposing the adoption to 
have been v ahd, the person adopted is only entitled to the property of his 
adopting father, and has no claim to the property of his adopting father’s 
family or collateral relations Sheo]»er^had, therefore, could have no 
title whatever to the three anna share of the estate in dispute The 
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&c but it seems to be admitted, that a man having a leffi- a man having 
timate son may not only authorize his wife to adopt a son adopted son, 

following, he affinned, was the true state of the case It is the usage 
among Brahmins fora Kooleen^ when he marries into an inferior family, 
to receive a large valuable consideration Accordingly, in 1207, B S 
Ranee Jugdusuree, wife of Bhyrubindcrnarain, who was of an infenor 
family, having agreed ti^give her daughter Bunmalee Dibia in marriage 
to him (the defendant), who was of the Kooleen caste, made a gift of 
her zemindaree and other property to his wife Bunmalee Dibia and 
himself, with the knowledge and consent of all her family, as ell as of 
Anundmdemaram But, in consideration of their youth, she executed 
an icrarnama in the form of a will, in favour of his (the defendant's) 
father, Kalee Kant Rai, empowering luin to superintend and take caio 
of the estate during the period of their minority, and died in the ye.ii 
1213, B S Anundindemaram also lived till 1212, B S subsequent to 
the execution and registry of the deed of gift , and, had he considered 
himself the heir of Ranee Jugdusuree, he would, undoubtedly, have 
opposed the proceeding, either at the time or at some subsequent period 
of his life He, however, had never done so On the death oi Ranee 
J ugdusuree, Gungaram Bhaduree, the plaintiffs uncle, ha vin g persuaded 
BenoodRamRai, proprietor of a ten-anna share m the above 
to collude with them, forged an %jazntnama, or deed of permission 
to adopt, and a hihhanama and other documents, and sui^d him (the 
defendant), first stating that Eshurchunder was the adopted son of the 
Ranee but their claim was rejected, and, thererore, the present suit 
(fraudulently preferred on the ground that Shcopershad was the hcii, 


♦ Page 2 —There B^vyavastha maintaining the opposite doctrine, 
the authonty cited for which is a verse asenb^d to Menu, though not 
to be found m the Institutes Many sons are to be desired, that 
some one of them may travel to Gya ” But this text obviously relates 
to legitimate sons See the case of Goureepershad Rai v Jymala, p 
136, vol 1 , Sudder Dewanny Adawlut Reports And Mr Colebrooke 
observes, in a note to p 42, Ibid., that the validity of a second adop- 
tion, while another son, whether by birth or adoption, is living, is a 
question on which wmters of eminence have disagreed , that Jagan- 
ndiha, m his Digest, inclines to hold it valid , but that the author of 
the Duttacamimd?isd, a work of great authontjy, maintains the 
contrary opinion 
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ni«y Mithori/c death, failing such legitimate son, but also, failing 

fits wili^ to 

adopt another, adopted, to adopt another in his stead ,* and it has 


and entitled to the pr(»i)erty alienated by the gift of the llanee) was 
altogether inadmissible , inasmuch as the illegality of Anundinder- 
narain’s adoption invalidated the claim oi Sheopershad to the pro- 
perty ol Ranee Jugdusuree , and the Ranee having, before the birth 
of Sheopershad, made a gift of hex property to him (the defendant) 
and to Ins wife, it could not be considered as her estate on her death 
Resides, he had himself, with his own money, paid off a mortgage 
eoiiti acted on the estate since the time of Bhyrubindemarain, when 
it uvould otlurwise have been sold The forgery of the deed of com- 
promise produced by the plaintiff was evident, from the circumstance 
ot its being dated on the 11th of Bhadoon 1212, B »S The suit about 
the adoption of Anundindeinarain, pending between him and Bhyni- 
bindeniarain, Ins (the defendants) fathcr-iii-law, was decided m the 
llajshahcc zdlak court on the 13th of Assarhin the abo\e jear, after- 
wards in the provincial court, and lastly m the Sadder Dewanny 
A daw lilt on the 4th of Assm 1208, B S Had the deed ot compiomise 
been genuine, and in the possession of Anundindeniarain, he would 
undoubtedly have bi ought it forwsvrd in some court of justice And 
as the cause between Anundindernaraiii and Bhyrubindemarain was 
pending till 1208, B S it was extremely improbable that a compro- 
mise should have been entered into in 1202, B S Anundiiidemaiain 
also was a minor at that time, and many suits had been preferred in 
tlic civil and cnminal court and in the collectoi’s oihee relative to the 
estate between 1202 and 1213, B S a period of twelve years, dumig 
which Ranee Jugdusuree was alive , but no mention had ever been 
made of tin coiupromise, nor had it ever been registered, or before 
produced , 

On the death of the defendant, his wife, Musst Rutnusuree Dibia, 
mother of Kurouah Kant Rai, his minor son, became his representa- 
ti\e in the smt 


* Case of Shamchunder and Rooderchunder, p 209, vol i, Sudder 
Dewanny Adawlut Reports, wrhere it was estabbshed, that there may 
be two successive adoptions by the widows of the same man , and the 
t^'ase of Musst Soliikhua r Ramdolal Fande and others, p 324, vol i 
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also been ruled, that authority to a wife to adopt, in the event failing bucIi 
of a disagreement between her and a son of the husband, 

The plaintiff, in replication, maintained that Raraindernaraiii, 
grandfather of the minor Sheopershad, and his brother Kubindernarain, 
lived together as members of an undivided family. Rubindernaram 
died leaving a son, Kaghooindernarain, his heir , and Ramindemaraiii 
died leaving his widow, Musst Lukhee Ishuree, to whom he granted 
permission to adopt a son In Kartik 1170, B S Raghooindcmaraiii 
died leaving a widow, Musst Sirsuttee, who with Lukhee Ishuree, the 
grandmother of the minor Sheopershad, enjoyed joint possession of 
the estate Musst Sirsuttee adopted Bhyrubindernarain, entered his 
name jointly with that of Lukhee lahuree in the collector s office, and 
died in 1 1 62, B S , and the grandmother of Sheopershad aied after 
having adopted Anundindeniarain according to her husband’s per- 
mission, put him in possession of the estate dining her own lifetime, 
and by means of an application effected the registry of his name 
instead of her own Bhyrubindernarain afterwaids instituted an 
action, on the ground that the adoption of Anundmdcriiaram was 
illegal By the decisions, however, of the zdlah and provincial courts 
and of the Sudder Dewanny Adawlift, the adoption of Anundinder- 
narain was held to be valid, and a decree passed m his favour There 
could, therefore, be no doubt of Sheoperahad’s title, and of his being 
the Findadkikar, or person entitled to perform the exequial rites of 
Jugdusuree and Bhyrubindernarain As Kalee Kant Rai, father of 
Kashee Kant, the defendant, was adopted by K^shen Kant Rai, and 
according to the Shasters the distinction of the Kooleen caste is lost 
on the adoption, and as the dignity of the ancestors of Mohmdernarain 
(who were Rajahs) was supenor, the allegations of the defendant 
relative to Jugdusuree having gjven her property to him on his 
marriage with her daughter, in consideration of his rank, were evidently 
false, inasmuch as from the time of the ancestors of Mohindernarain, 
Ramindernarain, and Anundmdernarain, connexions had subsisted 
between them and the Kooleen Brahmins No one ever gave his whole 
estate to his daughter and son-in-law , but it is both the law and usage, 
that if a person dies without male issue, his estate will not devolve to 
his daughters, or daughters’ sons, but only to the descendants from the 
same grandfather In accordance with this custom, on the death of 
Indernarain Rai without male issue, his estate did not go to 
Ramsiiigh, his daughter’s son, who was alive, byt to the persons 
descended from the same grandfather as himself The truth of aU 



Oi* ADOPTION 


then living, will not avail , though authority to adopt, in the 
event of that son’s death, would be valid * It is a disputed 

these representations will be established on inquiry If the father of 
Sheojiershad had been aware of the gift alleged by the defendant, he 
would certainly have opposed it It is singular that the deed of gift 
declares, that the gift is made for the performance of exequial ceremo- 
nies, and stipulates that llanee Jugdusuree shall, dunng her lifetime, 
retain possession of the above estate, and have the power of alienation 
by sale or gift As, therefore, the Ranee enjoyed possession of the 
estate, and retained the power of disposing of it by gift dr sale , and 
did, subsequently to the execution of the deed of gift, give, in the 
exercise of her proprietary right, dewotter and bruhmoier lands to 
mariY persons, and the donee did not obtain possession of the lands 
given to him, it did not clearly appear with what view the will in 
favour of the defenaant’s father was executed, or what law legalized a 
conditional gift of the above nature, or how, Bunmalee Dibia having 
died childless in the lifetime of her mother, the condition relative to 
the iierformance of exequial ceremonies could hold good 

The rejoinder of Rutnusurce Dibia set forth, that as both the donor 
and the donee were dead, and the property given had descended as an 
hereditary estate, the claim of any person thereto was inadmissible 
according to the Shaster<t , and that her son, as the FindadkiLar of 
Runmalec Dibia, was undoubtedly entitled to her property 

On the 13th of June 1817, the second judge of the provincial court 
dismissed the claim with costs, on the ground of the v^avastha submit- 
ted by the pundht of the court, which declared that an adopted son was 
entitled to the property of his adoptuig father, not to that of his 
adopting father’s collateral relations , that a woman had not the 
power to adopt a second person on the death of an individual whom 
she had previously adopted, with her husband’s permission , and that, 
therefore, Anundinderiiarain, and consequently Sheopershad, were not 
entitled to the property iii dispute , and that the deed of gift executed 
by Jugdusuree in favour of Bunmalee Dibia and Kashee Kant, her 
daughter and sou iii-law, was valid 


* Case of Musst Soolukhna v RanduoliU Pande and others, vol. 
1, p 325. ^ 
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point, whether a widow having with the sanction of her hus- whether 

° she can with- 

band^ adopted one son, and such son dyinff, she is at liberty 

° •' tion, is dispu- 

ted 

The appellant being dissatisfied with this decision, appealed to the 
Court of Sudderl)ewanny Adawlut, laymg his claim at Rs 15,151, 
three times the mdderjumma of the lands in dispute 

Eshurchunder Bai, the person claiming to have been adopted by 
Ranee Jugdusuree, presented a petition to the following effect 

“ The suit instituted by Gungaram Bhaduree, your petitioner’s 
guardian, against Kashee Kant, to effect the reversal of the acting 
collector’s order for the registry of Kashee Kant’s name as proprietor 
of a three-anna share in ttmxndaree Pergunnah Tahirpoor, v as decreed 
by the judge of zxilah Rajshahye This decision was, however, reversed 
in the provincial court, and the order of tlie provincial court was 
affirmed on the 4th of February 1813, by W E Rees, Esq , formerly 
acting judge of the Sudder Dewanny Adawlut On your petitioner 
making frequent applications for redress to the former judges of this 
Court, he was informed by Mr Harington, thiit when the cause ol 
Sheopershad Chowdree came before the court, they would take into 
consideration your petitioner’s case, and decide upon it As your peti- 
tioner’s adoption is established by the papers in the case of Sheoper- 
shad V Kashee Kant, (No. 1779) your petitioner hopes, that when the 
above cause comes before you, you will take into consideration the 
present petition, and the papers hied on the former trial, as well as the 
petitions for a review, and the vyavast/ias of the pundits of this court 
filed in the cause ot Ranee Siromunee and others, and afford him 
redress ” 

The case having been brought to a hearing before the second judge, 

(C. Smith,) all the pleadings and exhibits of the parties were perused, 
as well as two petitions presented by Eshurchunder Surma, two vt/a- 
vasthas of the pundits of this Court, one in the case of Bijia Dibia appel- 
lant V Unnapoorna Dibia, respondent, the other in the case of Sham- 
chunder Chowdree, and Rooder Chunder Chowdree, appellants v. 

Narainee Dibia Chowdram and Ramkishore Rai, respondents, and the 
interrogatories of this court to the pundits aforesaid , the papers of 
the Rajshahye zillah court, the provmcial court, and the Sudder 
Dew’anny Adawlut in cause, (No 846) of Gungaram Bhaduree, guar- 
dian of Eshurchunder Snrma, appellant v Kashee Kant Rai, 
respondent, and the decrees passed by all those th^c courts thcuiu 
(\»pics of two vffavnsthas of the pundiU of this court filed by tli( 



88 


OF ADOPTION 


to adopt anothei witliout havjDg received conditional permis- 
sion to that effect fiom her husband According to the doc- 

appellant 8 vakeel^ and the proceedings in three different suits, viz , 
Bijia Dibia, appellant v Unnapooma Dibia, respoiMent , Sohun Lai 
Khan, appellant v. Kanee Siromnnee, respondent , and Eshiirchunder 
Paul and others, appellants v Kishen Govind Sein, respondent 

The vyavastha of the pundits m the case of Shamchunder and 
llooderchunder, delivered on the 21st of August 1807, w«is to the 
following effect 

Q Subsequently to the death of Kishen Kishore, his Senior widow 
liad adopted Nundkishore as a son, and, on the death of the son so 
adopted, the second widow of the said Kishenkishore adopted an 
individual called lUmkishore, who is still living under these circum- 
stances, Jougulkishore, a person adopted by Kishengopaul, the uterine 
brother of Kishenkishore, and his half brother Luchniinaram's two 
sons, Shamchunder and Kooderchunder, claim the property left by 
N undkishore and Kibhcnkibhoie Now supposing the adoption of both 
the sons to have been pioved, in this case, which of the claimants is or 
are entitled to inherit the property oi Kishenkishore and Nundki- 
shorc ? and docs an adopted son bucceed collaterally as well as lineally I 

R The property, whether consisting of moveables or immoveables, 
belonging to Kishenkishore, deceased, who left no issue of the body, 
will devolve on the son wliom his younger widow had adopted accord- 
ingto the mode ]>rescnbed by law The uterine sou adopted by Kishen- 
kibhore^s brother and his half brother’s sons have no right of succes- 
sion The property of the deceased Nundkishore, in default of issue 
of his adopting mother, will de\olve on the adopted sou of his step- 
mother wdioin she adopted wuth her husband’s sanction, provided he 
be endued with the requisite qualities, and able to beneiit his parents 
by performing the f Ni(t/aJ indispenbable and fixed observances, 
casual rites, f Ca»?ya^ supererogatory works (which are 
performed at pleasure, or through the desire of some advantage), 
f'A’wto) essential ceremonies as ablution, investiture, &c (Poortta) 
acts of pious liberality, as digging a well, planting a grove, 
biulding a temple, kc , and so forth, prescribed to his own tribe 
In this case, the surviving adopted son (of the second widow) 
being .1 nearer saptnda to the deceased son adopted ('by •the 
eldest widow) /han the other relations who claim, he will 
succeed extliisi\cl> to the property and the kinsmen will have no 
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trine of the DaitoicamvminsA, the act would clearly be die- 
gal , butt/o^amuit^ holds that the second adoption in such 


nlftim This opinion is consonant to the doctnne of Menu, Gautatnaf 
and Bwidh&yana, the first of whom holds the first rank among legisla- 
tors y and the doctnne is also consonant to the Muiiwartha MooktavuU, 
DaUacamtmdnsd, Vtvddabhangdrnava, Ratndcai a, and other authon- 
ties 

AuihorUt>es — ^The text of Devala cited in the Ddyatatwa and other 
tracts “ All these sons are pronounced heirs of a man who has no legi- 
timate issue by himself begotten The passage of Ydjnyawalcya cited 
in the Ddyatatwa and other law books The wife and the daughters, 
also both parents, brothers likewise ” 

Of him who leaves no son, the father shall take the inhentance, or 
the brothers ” — Menu The text of Vi ihaspaii citediby Raghwimndawi 
and others — “ Menu holds the first rank among legislators, because he 
has expressed in his code the whole sense of the Vedas no code is ap- 
proved which contradicts the sense of any law promulgated by Menu ” 
The textts of Menu laid down in the Ratndcara and other tracts — 
** Of the twelve sons of men, whom Menu, sprung from the self-exist- 
ent, has named, six are kinsmen and heirs , six not heirs, except to their 
own father, but kinsmen The son begotten by a man himself in law- 
ful wedlock, the son of his wife begotten in the manner before mention- 
ed, a son given to him, a son made or adopted, a son of concealed birth, 
or whose real father cannot be known, and a sun rejected by his natural 
parents, are the six kinsmen and heirs/’ Menu, sprung from the self- 
existent Brahma, and first of the fourteen Menus , among these twelve 
sons bf men whom he has named, the first six are pronounced kinsmen 
and heirs to collaterals the result is, that, as kinsmen, they offer the 
funeral cake andwaterto^apindosand and, as heirs, they 

succeed to the hentage of their collateral relations, on failure of male 
issue, as well as to the estate of their father ” This is the explanation 
of CullwabhaUa. The followmg texts are laid down in the Eatndcara 
and other tracts. — Gautama, ** The son begotten by a man himself in 
hxkrful wedlock, the son of a wife begotten by an appoifUed k%nsman,a son 
given, a son made adoption, a son of concealedbirth, and one rejected 
by his natural parents, are sons who inhent property The son of an 
unmamed girl, the son of a pregnant bride, a son by a twice-married 

L 
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case would be valid, the object of the first having been defeat- 
Of Bengal ed According to the authorities which are followed m Ben- 


woman, the son of an appointed daughter, a son self-given, and a son 
bought, claim the family of their adopting fathers ” 

Bmdiidifana —Participation of wealth belongs to the son begotten 
by a man himself in lawful toedlock, the son of his appointed daughter, 
the son begotten on his wife by a kinsman legally ap2yoinUd^ a son 
given, a son made by adoption^ a son of concealed birth, and a son re- 
jected by his natwal parents Consanguinity, denoted by a common 
family appellation^ belongs to the son of an unmarried girl, the son of a 
pregnant biide, a son bought, a son by a twice-mamed woman, a son 
self-given, and a son of a pnest by a Sudra ” Although Jimutavahana, 
Raghunandanay and others, explaining the text of Devala cited in the 
Ddyabhdga, has nut reconciled the dispute in regard to the given son 
and the rest being heirs to collaterals or otherwise, yet it should not be 
therefore supposed that the given son has no right of collateral succes- 
sion The dilTereuce of o])inioii may be reconciled by refernng to the 
distinction of the adopted son being endued with good 

qualities, or f Nirgoona ) not so cnduced This is the doctrine contain- 
ed in the Ratndcara and other authorities , and it must be admitted 
that the given son and the rest who arc endued with good quahties, 
are entitled to succeed both to the adopting father and his kinsmen. 

It IS also proper to affirm, as intended by that expression, that sons 
given and others, being virtuous, are entitledtothemhentanceandso 
f ortli, in preference to a son by a twice-marned woman or the like, if he 
be destitute of good qualities , but if all be destitute of good quahties, 
he who IS supenor as nearest allied by birth, shall take a full share of 
the paternal estate, and the rest shall have the portions allotted to them 
in the BiaJiniapurana and other works The maintenance directed 
must consist m the receipt of such a share , else the seemiiig contradic- 
tions in the texts of Menu and others, and of Ydjnyatoalcya and the 
rest, could not be well reconciled But some argue, from the concur- 
rent import of the text of BeveUa, that the text of the BrahmapuraM 
ilIbo relates to sons given and the rest, who are mfenor in class to their 
adoptive fathers. — Vtvddabkangdmava. 

The vyavasthd m the case of Bijia Dibia against Unnapuma Dibia, 
was to the following effect 
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gal and Benares^ a woman is competent^ after the death of 
her husband, to adopt a son, provided he gave her permission 

Q Tamee Choudhram liaviug, at her husband’s death, taken pos- 
session of his entire property, real and personal, selected for adoption a 
boy named Kalikant, with her late husband’s sanction It appears from 
the deposition of a witness Bhowanishunker, adduced by Kalibhairub 
and the said Tamee (who were defendants m this cause) that Kalikant 
died previously to the celebration of the ceremonies presenbed for 
adoption , but it appears from the statement of the plaintiff BijuDibin, 
that the boy died subsequently to his adoption A few years after his 
death, the said Tamee assigned over all the property whidi she held in 
her possession to her junior daughter's son (Kalibhainib), while her 
senior daughter was living and had a daughter Subsequently the senior 
daughter was delivered of a son, who laid claim to a moiety of the pro- 
perty disposed of as above stated Under these circumstances, was the 
said Tamee, according to the law of Bengal, competent to give away 
all her husband's property to her daughter's son, while she had another 
daughter living, and is the deed of gift m such case valid and binding ? 
Supposing the adoption of Kalikant to have been actually made in 
this case, was she (the said Tamee) competent, after the death of such 
adopted son, to dispose of her adopted son's property by deed of gift 
in favour of her daughter's son 1 

R A widow, without sanction of her husband's representatives, is 
incompetent to make a gift of his property which had devolved on her 
by right of inheritance, and the deed of gift which she made cannot be 
considered as vahd or binding No adopting woman is allowed to dis- 
pose of her adopted son's property which had devolved on her at his 
death, by a deed of gift in favour of one heir, while there is a possibi- 
lity of the birth of another. This opinion is conformable to the 
Rdffobhdga, Ddyammaya, Ddyaruhasya, Vyavasthdmavaj Ddya- 
tatwa^ Ddyammaya^ and other authonties current in Bengal 

AutkiyiM%es — “ But the wife must only enjoy her husband’s estate 
after his demise. She is not entitled to make a gift^ mortgage, or sale 
of it.” tIus Cdtydyana says “ Let the childless widow, preserving 
unsollied the bed of her lord, and abiding with her venerableprotector, 
enjoy with moderation the property until her death After her, let the 
heirs take it ” ** Abidmg with her venerable protector ” that is, with 
her father-in-law, or others of her husband’s family, let her enjoy her 


And Bonarei. 
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And weatem to do SO during his lifetime , and, according to the law of 
proyinces ® ° 

the western provinces, with the sanction of the husband’s 

husband’s estate dunng her hfe, and not, as with her separate property, 
make a gift, mortgage, or sale of it at her pleasure — The Ddyabh6iga, 
It 18 laid down in the D&yammaya^ that “no widow is competent to 
make a gift, or mortgage, or sale of her husband’s property, except for 
the sake of performing his exequial ntes, or other necessary purpose , 
and she residing with her husband’s family, is entitled to consume only 
such portion of his estate as may suffice for her subsistence 

For women, the heritage of their husbands is pronounced apphcable 
to use Let not women on any account make waste of their husband’s 
wealth. — The Bharata By the word “ waste” it is meant, that a woman 
cannot make a gift, sale, or other alienation of hei husband's property 
at her pleasure — The Ddyaruhasya 
“ The property of a person dying, leaving neither son, son’s son, 
nor sou’s grandson, goes to his virtuous widow , but she cannot make 
any ahenation, as sale or the like, of such property, excepting for the 
purpose of promoting her husband’s spintual beneht by giving a part 
of it, or for the purpose of saving her own life ” — The Vyavdsthoarnava^ 

The text of Ndreda laid down in the Ddyarahasya — “ Every sort 
of contract made by a woman, not in a time of distress, is null and 
void, particularly the gift, mortgage, and sale of the house and field.” 

The word “wife” is employed as a term of general import and im- 
plies, that the rule must be understood as applicable generally to the 
case of a woman’s succession by mhentance — ^The Ddyabhdga 

The following passage iscited in tYiQDdyahhdga mdDdyardhasya,-^ 
“ They who are born, and they who are yet unbegotten, and they 
who are actually in tlie womb, all require the means of support , and 
the dissipation of their hereditary maintenance is censured ” 

The second judge recorded his opinion on the 2d of January, 1621, 
in these terms — ^ 

“ 1 am of opinion that neither of the parties m the present case are 
entitled to the property left by Ranee Jugdusuree, inasmuch as it 
has been establish^ that Eshurchunder Chowdree, the appellant in 
the cause (No 846), is the rightful heir Tlie proofs in favour of 
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kindred, after his death , these authonties contending, that Beaioii ofthe 

' doctrine 

although a woman cannot of herself perform the ceremonies 


such a conclusion are fully detailed in my proceedmg of this date If, 
in concurrence with me, the Court, after admitting a review of judg- 
ment in case No. 846, reverse the decisions of this Court, and of the 
provincial court, and affirm the decree of the Rajshahye zxllah court. 
It will be necessary to affirm the decree passed by the Moorshedabad 
provmcial court in this case. If, however, on the contrary, they uphold 
the decree passed by this Court on the 4th of February 1813, 1 con- 
sider the title of Sheopershad Chowdree (the appellant) to be, accord- 
ing to the Shasters^ undoubtedly superior to^at of Kasheekant Rai, 
the respondent’s father For Kasheekant Bai only stood in the rela- 
tion of a son-in-law, which ceased on his wife’s dying without children 
during her mother’s bfetime, and his claim under the conditional deed 
of gift is altogether inadmissible according to the law of inhentance , 
inasmuch as the condition was cancelled by the death of the person on 
whom the fulfilment was enjoined, and on failure of Banee Judgusu- 
ree’a own and adopted chilUren, Sheopershad Chowdree, the appellant, 
appears the only person who has any title to succeed as heir ” Under 
these circumstances, the second judge recorded his opinion, that the 
Court should either admit a review of judgment in EshurchunderChow- 
dree’s case, reversing the decrees of this, and of the provincial court, 
and affirming the decree of the Bsyshahye zillah court, dated July the 
12th, 1808, and uphold the decision of the first judge of the Moorsheda- 
bad provincial court, dated June 13th, 1817, dismissing Sheopershad’s 
claim, and making the costs of all courts payable by the parties respec- 
tively , or that they should reject the application for a review m case 
No 846, and, affirming this Court’s decree dated the 4th of February 
1813, should reverse the decision of the first judge of the Moorshedabad 
provincial court, and award to Sheopershad ChowdreO a three-anna 
share of zemvndaru pergunnah Tahirpoor, with mesne profits for the 
period during which it had been in the possession of Kasheekant Bai, 
charging the costs of both courts to the respondent. 

The case was next brought before the third and officiating judges 
(S. T Gk>ad and W Dorm ) Their proceeding of the 8th of Febru- 
aiy was to the following effect 

“It appears that the appellant lays claim to a thre^-anna share in the 
imindaree iii i>ergunnah Tahirpoor, which ixas in the possession of 
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requisite to adoption, yet that there is no objection to her 
calling in the assistance of learned Brahnuns, as is practised 

Ranee Jugdusuree, who died in 1213, B S The Ranee was seized of 
the three-anna portion in dispute on the death of her husband Bhyru- 
bindemarain in the year 1204, B S , who left no nude issue andonly one 
daughter The daughter also died at the age of nine or ten years, after 
her marnage with the late Kasheekant Rai, the respondent’s husband 
The appellant maintains, that the share in dispute, being the estate left 
by Bhyrubindcrnarain the husband of Jugdusuree, descendsto his heir, 
and as he is the son of Anundindernarain, Bhyrubmdemarain’s uncle, 
who was adopted by Ranee Sirsuttee, and was likewise the second 
adopted son of Ranee Luthee, he is entitled to it according to the law of 
inheritance The respondent contends, that Ranee J ugdusuree transfer- 
red the above estate to her daughter and the husband of that daughter 
by a deed of gift executed on the 23d of Assarh 1207, B S , under the 
expectation that her daughter would bear a son, and stipulating that 
she (the donor) should remain m possession of the lands duilng her 
lifetime, os she accordingly did for six or sev^ years, and she opposes the 
claim preferred on the grounds of hereditary nght by the appellant 

1st — Because the adoption of Anundmdemarain by Ranee Lukhee, 
the wife of Ranundernarain, had not taken place accordmg to the 
SAasters 

2d — Because, even if the adoption of Anundmdemarain had been 
legal, the appellant’s claim to succeed as heir to the estate of Bhyrubm- 
demarain and Ranee Jugdusuree was inadmissible according to the 
jShasCers, inasmuch as he could not claim relationship with the husband 
of Ranee Jugdusuree through the adoption of his father 

But with respect to the objections urged by the respondent to the le- 
gality of Anuudindemarain’s adoption by Ranee Lukhee,in coiifonuity 
to the (icrniission of her husband, it is only necessary tostate that Anun- 
dindemarian died in 1212, B S , till which time he was in possession of 
his adopting father’s estate, and that it appears from a decree passed by 
this Court on the 28th of September 1801, m the case of Ranee Jugdu- 
suree, appellant v Anundmdemarain, a mmor, respondent, that 
several objections raised to the adoption of Anundindernarain were 
overruled at the tune by this Court, and the adoption declared to be 
valid Bhyrubind^aram, moreover, the husband of the appellant 
upon that occasion, admitted the legahty of the adoption. Adverting 
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by SudroB on similar occasions But according to the doc- ?/ 

o the Mithil& 

tnne of Vacheapati, whose authority is recognized in Mithil&, 


to the foregoing circumstances, the Court do not consider that the 
respondent is authonzed, after so great a lapse of time, now to call in 
question the legality of Anundindemarain’s adoption. And as it is 
evident, from several former vyavasthds^ that the deed of gift executed 
by Ranee Jugdusuree for her husband’s estate, to the possession of 
which she had succeeded on his dying without male issue, is perfectly 
invalid, it only remains to ascertain whether now the appellant is, 
according to the Hindu law, entitled to the estate in dispute as heir ” 

A copy of this proceeding was accordingly Ordered to be laid before 
ihQ pundits of the Court, together with the genealogical table furnished 
by the appellant, to enable them, after a due consideration of their 
contents, to submit within a fortnight a vyavastM consonant to the 
Hindu law as current in Bengal, in reply to the following question 

Q If the deed of gift produced by the respondent be illegal, and 
at the death of Jugdusuree her husband’s heirs had the right of 
succeeding her, in this case, is the appellant, according to the law of 
Bengal, entitled to the property in question by nghtof representation 
or otherwise ? 

R Although BhjTubindemarain should have died leaving no issue 
but a daughter, and his property should have b^en enjoyed by his 
widow Jugdusuree dunng her life, and the deed of gift (produced by 
the respondent) of all her property in favour of her daughter and her 
husband be illegal, yet on her demise, her property, even though it be 
subject to the succession of her husband’s heirs, will not devolve on 
the appellant , for he cannot claim it by right of representation, as he 
being the son of Anundindemarain, the second adopted son of Lukhee 
Dibia, does not hold the rank of Sapinda, A person according to law 
may desire lus wife to adopt his son, but neither by law nor custom 
can he direct her to adopt one, and after his death another The 
second adoption by the widow must be considered as illegal, and the 
adopted son cannot thereby rank in the relation of a Sapinda , and 
it follows, afortiony that the appellant has no tie of relationship 
with the deceased, when his father is debarred from that nght It 
appears in the question, that Bhyrubindemarain ^knowledged the 
adoption of Anundmdemarain , and the Court, having rejected the 
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.a woman cannoti even with the previously obtained sanc- 
tion of her husband, adopt a son after his deaths in the DaU 

objections expressed on the subject, admitted the adoption to be good 
and legal The rulmg authonty is independent, and may act 
accordmg to its pleasure , but according to law, the second adopted 
son can be entitled to inherit the property of the mdividual only by 
whom he is adopted, and cannot inherit the property of his adopting 
parent’s Sapindas This opinion is consonant to the DMa^amimdmdy 
DaitacacJiandricay Vyaml^drainoincd^^xA other authonties, as current 
in Bengal 

Authonties —The texts laid down in the above authorities “ By a 
man destitute of a sou only, must a substitute for the same always be 
adopted with some one recourse (Yasmattasmat Pray atruitiis) tor 
the sake of the funeral cake, water, and solemn ntes ” The funeral 
cake ” the “ Sradha, or funeral repast ” “ Water ” that is, the 

presenting water in the two united palms, and so forth “ Solemn 
ntes ” meaning rites in honour of the deceased, cremation and the 
like These are the cause ( hetu,J The reason, oecasiomng the adoption, 
18 the cause This, from being used in the singular number, shews 
that these ceremonies collectiyely are the cause, and not mdividually , 
and consequently, the meaning is, that there is not a distinct affihation, 
severally for each , but one adoption only, on account of the whole . 
for, on default of a son, the failure of the oblation of food and other 
ntes IS the consequence ” — ^The DattacamiTndnsd 

As, in their proceeding of the 8 th of February 18 S 1 , the Court did 
not require the pundits to give an opmion as to the legality or illegality 
of the adoption of Anundindernaram, they were directed to refrain 
from all consideration of the merits of that question , and taking for 
granted that it was legal, and that Anundmdemaram was the adopted 
son of Ranee Lukhee, wife of Rammdemaram, to submit, withm 
three days, a specific answer to the question proposed in the proceeding 
of the above date It was added, that the Court would agam take 
into consideration what was stated in their former vyavasihd relative 
to the adoption of Anundindemarain, after their deliveiy»of the 
second vyavasthd. On the 2 l 8 t of March 1821 , the required reply waa 
submitted, and was to the following effect . 

Supposing thofCourt to determine that the adoption of Anundinder- 
iiarain by Ranee Lukhee, the widow of Bamindemarain, was valid, yet, 
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taca foim ^ and to this prohibitory rale may be traced the 
origin of the practice of adopting in the Cntrima form, 

as it was a second adoption, he (Anundindemaram) could not be 
considered a Sapinda of Bhyrubindemarain, nor a fortion could his 
son Sheopershad be considered a Sapinda of the said Bhynibinder- 
naram Therefore, if, after the death of Ranee Jugdusnree, the widow 
of Bhyrubindemarain, the property which had devolved on her is to 
descend to her husband’s heirs, Sheopershad cannot have any nght of 
succession ” 

As it appeared that the pundits had still not given an explicit reply 
to the question propounded by the Court in then proceeding of the 
8th of Febmary, they were directed to give their opinion de novo^ 
taking for granted that the adoption of Anundindcrn.it am vas valid 
and unobjectionable in every respect, and as if Anundindemaram 
were the sole adopted son of his adopting father , and the following 
was the purport of the third vyavasthd^ submitted on the 3d of April 
1821 That if AnundmdemaTam was the sole adopted son of his 
adopting father, and there was otherwise no question as to the legahty 
of his adoption, m suoh case he must be considered as a member of 
the Gotra of his adopting father, and legally entitled to the property 
of his adopting father’s Sapindas , and in the event of there being no 
nearer Sapinda to Bbymbindernarain than the appellant Sheopershad, 
in such case the said appellant must be considered entitled to the 
estate The pundits' opinion proceeded in the following manner — 
This opmion is conformable to Menu, although the Court directed 
that our vyavasthd should be delivered according to the law of Bengal , 
and of all the authorities, the Ddyabhdga is there most prevalent 
and, although it is the opmion of Jimutavahana, quoting the text of 
Devedoy and adopting his order of enumeration, that the son affikated 
m the Dattaca form is not an heir of collateral rehitions ( Sapindas, 
kCy) nevertheless, as many vnavastli&s have been dekvered in the 
Court establishing the adopted son’s collateral succession according to 
the law promulgated by Menu, this opinion is dekvered according to 
the same law 

AuihorxtieSi^Menu “ Of the twelve sons of men, whom Menu, 
sprung from the self-existent, has named, six are kinsmen and heirs , 
SIX not hem, except to their own father, but kinsmen The son begotten 
by a man himself in lawful wedlock, the son of his wife begotten in the 
manner b^cre menlwned, a son given to him, a son ^lade or adopted, a 
son of concealed birth, or whose reed father cannot he known, and a son 
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CfUitffia form 


which is there prevalent This form requiies no ceremony 
to complete it, and is instantaneously perfected by the offer 

rejected by his natural parents^ are the six kinsmen and heirs” 
Commentary on the text of Menu by Balambhatta “ Menu, sprung 
from the self-existent BraJima, and first of the fourteen Menus, among 
those twelve sons of men whom he has named, the first six are 
pronounced kinsmen and heirs to collaterals the result is, as kinsmen, 
they offer the funeral cake and water to Saptndas and Samanadacas , 
and as heirs, they succeed to the hentage of their collateral relations, 
on failure of male issue” The text of Menu laid down in the 
Ddyahh&jga, Ddyatatwa^ Ddya^amasangraha^ and other authorities 
“ To the nearest kinsman (Sapinda) the inheritance next belongs ” 

On the receipt of the above vyavasihd, the Court observed, that 
from tins vyavasthd it appeared, that m consequence of the death of 
llanee Jugdusuree, widow of Bhyrubindernarain, without male issue, 
111 1213, B S,hei husband’s estate, which had been enjoyed by her 
during her lifetime, would descend to her husband’s nearest heir , 
and, supposing Anundinderiiaraiii to have been the adopted son of 
liamindernarain and Ranee Liikhee, and a member of the family, that 
Sheopershad, the original plaintiff in the present cause, would succeed 
hereditanly as a Sapinda In concurrence, therefore, with the opimon 
expressed by the second judge, they passed a decree in favour of the 
appellant’s claim, reversing the judgment of the Moorshedabad 
provincial court, and making the costs of both courts payable by the 
respondent By the decree, possession of the three-anna share m 
dispute was awarded to the appellant, with mesne profits from the 
date on which the suit was instituted till put in possession The 
followuig observations were introduced into the final decree 

It must be remembered that the proceeding of this Court under 
date the 8th ot February last, declared the respondent disqualified to 
call in question on the present occasion the legality of the adoption of 
Anundindemarain, the appellant’s father, inasmuch as the legahty of 
that transaction had been adnutted, and recognized by a decree passed 
by the Sudder Dewanny Adawlut on the 28th of September, 1801, 
(which corresponds with 1208, B S ) in the case of Ranee Jugdusuree, 
appellant v Anundindemarain, respondent It appears, moreover, that 
Anundindemarain was adopted m 1200, B S by Ranee Lukhee, and 
enjoyed possession of his adoptive father’s estate till his own death m 
1212, B. S when he was succeeded by his son, who, as heir, continued 
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of the adopting, and the consent of the adopted party It is 
natural for every man to expect an heir, so long as he has 

in possession till the institution of the present smt m 1220, B S The 
same objection now urged to the adoption was preferred on the former 
tnal, VIZ., that the adoption, by the wife of any zemvndar^ of a second 
son, after the death of a previously adopted individual, was invahd. 
Two of the soundest and most learned pundiis of the day, however, 
VIZ., those of the Tirhoot and Nuddea zillah courts, who were called 
on to submit their opinions on the subject, pronounced, in concurrence 
with the pumdxi of the Rajshahye z\lla]h court, the adoption to have 
been a legal transaction , and as the former judges of this Court in 
1801, by their decree admitted and decided on the legality of Anun- 
dindernarain’s adoption in the face of the alleged objection, the Court 
was of opinion that the above mentioned decree, and the long lapse of 
time, does not leave the question of law open to their investigation. 
From the former decree of this Court, the grounds on which the 
judgment pronounced on that occasion was formed cannot be ascer- 
tamed. But it is doubtful whether the former Court considered the 
adoption of Animdindernaraiu as a second adoption effected by Ranee 
Lukhee without permission from hpr husband, and legalized it 
proceeding on the Ijazutnama obtained by her from her husband, 
although it specified no permission for adopting a second person, or 
construing the tenor of the Ijazutnama to imply a tacit consent to 
the adoption of a second, on the death of the first son, which frustrated 
and nullified the object of the adoption, or whether they considered 
that the ceremonies of adoption had not been completely fulfilled in 
the case of the first son , for he died a few months afterwards, and, 
according to the testimony of several witnesses, before he had gone 
through the ceremonies of mvestiture Yet although these circum- 
stances have not been detailed it is evident that by that decree the 
adoption of Anundindemarain, which it must be observed is nowhere 
descnbed therein as a second adoption^ was declared legal after a due 
consideration of all the objections urged, and he was pronounced a 
member of the family The question of law, therefore, is quite 
irrelevant to the present case The ShasUra were merely consulted to 
ascertam whether the appellant Sheopershad, being descended from 
the same paternal grandfather, was entitled by the law of mhentance, 
to the estate in dispute , and the Court, in deciding that he is so 
entitled, have been guided by the above legal\opinions and the 
vi/avasUid submitted by the pimdiU m the case of Shamchundcr and 
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Reftflonofiti 
prevalence in 
Mithili 


Sanction of 
the husband 
not requisite 


life and health , and hence it is usual for persons, when 
attacked by illness, and not before, to give authority to their 
wives to adopt But in Mithil&, where this authority would 
bo unavailable, the adoption is performed by the husband 
himself, and recourse is naturally had to that form of adop- 
tion which IS most easy of perfoimance, and therefore less 
likely to be frustrated by the impending dissolution of the 
paity desirous of adopting 

It is an univcisal rule in Bengal and Benaies, that a 
woman can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband pieviously 
obtained , but it docs not appear that the prohibition in 
Mithild, which prevails against her receiving a son in adoption 
according to the Dattdca foim, even with the previous sanc- 


others, appellants v Narainec Dibia, respondent There are certain 
other points which the Court consider it advisable to notice here 

1st —The authorities recited in the first vyavosiM submitted m this 
cause do not affect the adoption of two sons by one wife of a deceased 
person, or even a second adoption generally , nor is such an allegation 
supported by the tenor of former vyavastJids^ furnished by the pufidits 
in the cases of Shamchuuder and other appellants v Naraiiiee Dibia, 
respondent , and Gourcepershad Chowdree, appellant v Mussummaut 
Jymala, respondent 

2dly — The respondent’s vakeel, after the vyavaatkd was submitted, 
and while the cause was still pending, only contended that the 
adoption was illegal, inasmuch as it had taken place without the 
consent of the husband 

3dly —In the proceedmg of this Court, and in the question pro- 
pounded to the pundits, only the word adoption” was at first 
mentioned the word second” was subsequently added at the request 
of the respondent’s vakeel, as it was thought that it would not 
materially affect the decision It was, however, mentioned, that 
according to the et^idencc, it was doubtful whether the ceremonies of 
adoption in the first case were regularly fulfilled 
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tion of her husband, he being dead, extends to her receiving of 

a boy in adoption according to the Cntnma form , and the 
son so adopted will perform her obsequies, and succeed to her 
peculiar property, though not to that of her deceased hus- Thehiuiwiid 

Dm^ llftVO OBO 

'band * * * § It is not uncommon in the province of MithihL for Cntrma aon, 

and the wife 

the husband to adopt one Cntrima son, and the wife another, another 


I have laid it down as a rule, that in the present age, 
adoption is allowable only in the Dattaca, Dwyamush- 
yuna, and Critnma foims , but I find, on reference to the 
Elements of Hindu Law, that a question was agitated as to 
the admissibility of the Cnta, or son bought The point was the CtUa 
much canvassed, and gave nse to a piotracted controveisy 
between two of the most eminent scholars of the day and 
there is a case m the Sudder Dewanny Adawlut Repoits,j in 
which the claimant was alleged to be of the Paunerbhava Of the Fan- 
class § and in which in all piobabihty the claim would have 
been adjudged, had it been proved to be customary for 
sons of that description to succeed Although, therefoie, 
it may be asserted, that generally speaking, there are only 
thtldo species of adoption allowable m the piesent age, yet the 
rule should be qualified, by admitting an exception in lavour 
of any particular usage which may be proved to have had 
immemorial existence Thus it appears that the Ooswamis, The Gdiwa- 

* mrjadoptinthe 

and other devotees who lead a life of celibacy, buy childien 
to adopt them in the form termed Cnta, or son bought , and 
that the practice ot appointing brothers to raise up male 


* Suth Synopsis, note 5, p. 222 

t See Elements Hindu Law, App , p 107 ei 

t Vol 1 , p 28 

§ See Mitac , Chap i, Sect 2, §§ 9. 
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Of tiu a»4- issue to deceased, impotent, or even absent husbands still 

tr^ya 

prevails m Onssa * * * § The son so produced is termed Cshetraja, 
or son of the wife , and doubtless these several sorts of sub- 
sidiary sons should be held entitled to the patrimony of their 
adopting fathers, in places where the lex loci would justify 
the affiliation f In former times, it was the practice to affi- 
liate daughters, in default of male issue , but the practice is 
now forbidden J The other forms of adoption enumerated 
other form! by Menti§ appear to be wholly obsolete in the present age 
Any discussion, theiefore, of their relative merits would be 
foreign to the purpose of this publication 


* Note to Dig , vol m, p 27a 

t See note, S D A lleports, vol ii, p 175 

X Jimutavahanaf cited in the Digest, voL ui, p. 493 

§ Institutes, Chap IV, §§ 159 and 160 



CHAPTER VII 




Agreeably to the Hindu law, as current m the Benares Age of mmo* 
and Mithild schools, minority is held to last until aftei the 
expiration of sixteen years of age ,* and according to the 
doctnne of Bengal, the end of fifteen years is the limit of 
minority f 


A father is recognized as the legal guardian of his chil. Of guardians, 
dren, where he exists , and where the father is dead, the 
mother may assume the guardianship J but where the duties 
of managei and guardian are united, she is, in the exercise anship 
of the fonner capacity, necessarily subject to the control of 
her husband’s relations and with respect to the minor’s 
person likewise, there are some acts to which she is incom- ^Of the mo- 
petent, such as the perfoimance of the several initiatory ntes, 
the management of which rests with the paternal kindred 
In default of her, an elder brother of a minor is competent to 


* “ Until the minors amve at years of discretion ” m the sense of 
restriction, before they attain their seventeenth year The Eetndcara 
See Dig , vol iv, p 243. According to Colebrooke, sixteen years must 
be completed.— EL Hin Law,App,p 208 

t See Annotations on the Ddyabhdga, p 58, and Digest, voL i, p 300 

X And this has been held to include the stepmother, whose nght of 
guardianship was declared to be supenor to that of the minor’s 
paternal uncle —Bombay Reports, vol. ii, p 144 



ao4 


oB MIKOllITY 


Of the pater- assiime the suardian&hip of him In default of such brother, 
lol relatiuni o ^ 

the paternal relations generally are entitled* to hold the office 
of guardian , and failing such relatives, the office devolves on 


And of the the maternal kinsmen, according to their degiee of proxi- 

Tiwir apjwmt- ^^t the appointment of guaidians universally rests 

mentveitted in .1 i 

the ruling With the ruling power * 

power 


Guardianship The guardianship of a female (whether she be a minor or 

of a femal e , , 

adult) until she be disposed of in marriage, rests with her 
father if he be dead, with her nearest paternal relations f 
Aftei hei marriage, a woman is subjected to the control of 
during cover- her husband s family In the first instance, her husbfiiaid is 
her guaidian in default of him, her sons, giandsons, and great- 
grandsons are competent to assume the guardianship , and in 
default of them, her husband s heirs generally, or those who are 
entitled to inherit his estate afbei her death, are competent to 
exei'Ciso the duties of guaidian over herself and her property 
and m widow- On failure of hei husband’s heirs, her paternal relations are her 
guardians , and failing them, hei maternal kindred Impoint 
of fact, females are kept in a continual state of pupilage 


pole? ruling power is m every instance, whetttsr the 

diwTS^^' natural and legal guardians be living 01 dead, leeog- 
non nized to be the legitimate and supreme guardian oi^the 

property of all mmors, whether male or female J and it 


* Dig lu, 544, and £lem Hindu Law, App , 202 
t See App , Elem Hindu Law, pp 22 and 204 

t Thus the property of a woman, and the goods of a minor, faUing 
into the king's power, should not be taken by him as owner this has 
been already noticed. But it may be here remarked, that the property 
of a minor should be entrusted to heirs, and the rest appotnUd with 
Ills concurrence ,jor if the infant be absolutely incapable of discretion, 
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and it may here be mentioned, that agreebly to the regula- 
tions of Government, the state of mmonty is held to extend 
to the end of the eighteenth year.* 

As *to the power of guardians over the property of their Po-wor of 

” X IT ./ guardians over 

wards, I apprehend that much misconception exists As I the property 

^ of their wards 

understand the provisions on the subject, minois aie under 

the protection of the law , favoured in all things which are 

for their benefit, and not prejudiced by anything to their 

disadvantage ”•(* It has been laid down by Sir William Jones, 

that assets may be followed in the hands of any repiescn- 

tative This is doubtless true, but a latitude has been 

given to the rule which the teims of it do not wariant It 

has been held, I believe, that for this purpose, a guardian 

may be considered as the representative of the deceased 

whereas it is obvious, that quoad hoc, he is only the repre- 

seni^t!ve of his successor I understand the expression to 

mean, that whoever takes the assets, whether near or remote 

in the order of inheritance, is liable for the debts of the 

deceased, so far as those assets go, provided such heir have 

attained the age of majority , and that, where the heir is a 
*■ 

minor, the creditor must wait until the minority expires befoie 
he qpm come upon the assets for the liquidation of his debts 
Subject to this condition, the son must pay bis father’s debts, 
as Well as all necessaiy debts contracted on his account 


with the consent of a near and unimpeachable friend, such as iii» 
motl^er and the rest ” See Dig , vol. iv, page 243 

* Section 2, Regulation XXVI, 1793. 

t Colebrooke on Obligations and Contracts, Chap x, §§ 585. 

t See note to Colebrooke’s Translation of Jcigannatha!^ Dige‘5t, 
vol. 1 , p 266. 
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during his minoiity And according to the Benaies school, 
the debts of the father are binding on the son,* whether the 
former left piopeity oi not, as well as those of the grand- 
father , but he need not pay mteiest on the latter 

The following case arose but very lately in the court of 
Suddei Dewanny Adawlut A, a Hindu zemindar of Bengal, 
executed a deed of sale foi a portion of his estate to B , B 
executing a separate engagement that the sale should be 
ledeemable by repayment of the money with interest within 
the tci m of a j eai Before the term expired, the zemindar A 
(lied, leaving a widow and an adopted minor son, or rather 
a son adopted by authority, after his (Jhath, by the widow 
Within a few days of the completion of the term when the sale 
would have become absolute and ii revocable, the widow, as 
giiaidian of the minor, bon owed money elsewhere of C, with 
which she paid the debt of B, and freed the land, executing 
to the lender a similai second sale of the same land, redeem- 
able within a given term, which teim, however, expired 
without repayment on hei pait The question then here 
was, fiist, Could any rule of Hindu law prevent the land 
fiom becoming the property of B, on the teim of the first 
sale expiiing without repayment ^ Secondly, If there be no 
such nilc, an^ the widow saved the land for a time by the 


* But the ohligiition is considered only as a morad, and not a legal 
one, provided there are no assets See Colebrooke, cited in App., 
Elem Hindu Law, p 347 , but the same high authonty has laid it 
down as a pnnciple, m his Treatise on Obhgations and Contracts, 
(chap 11 , §§ 51) that heirs succeed to the obhgations of ancestors 
without any reference to the adequacy of the property, and the 
rights of inhcritai;''c must be relinquished, when its obhgations are 
lepudiatcd. And see £lcm Hindu Law, App , pp. 464 and 465 
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second conditional sale, was it not a case of necessity, such 
as to justify hei act in behalf of her ward, as clearly benefi- 
cial to him ? Thirdly, If a father sell a portion of his land, 
with a condition for redemption, and his hen (a minor), or 
his guaidian on his part, do not redeem, is not such land gone 
irievocably ^ And fourthly, Do the debts of a father become 
payable out of his assets, even in the hands of his hen (who 
is a mmoi), on demand from the guardian ? The substance 
of the reply of the Hindu law officers consulted on this occa- 
sion was, that no necessity for the sale had been made out, 
inasmuch as the estate of the deceased could not have been 
legally alienable for his ancestoi’s debts until aftci the minoi 
had attained majoiity Judgment was, however, given foi 
the purchaser , and the following arguments were used on 
the occasion That supposing the ancestor’s conditional sale 
to have lemained uniedeemed after the expiration of the 
penod stipulated, and the usual term of notice, the land 
would, of necessity, have fallen to the former creditor That Question as 

to the liability 

it was mere folly to urge, that the act of the mother in of a minor ami 

of hi8 estate 

saving it for a time, and obtaining a further penod, was not 
to be held good as an act evidently for the benefit of the minor, 
inasmuch as, but for her renewal by a fresh loan in her capa- 
city of guardian, the conditional sale must undoubtedly have 
become absolute to the creditor That according to the 
invariable practice of the courts, no plea of minoiity could 
be listened to, or any other doctrine recognized than that 
the estate of a Hindu of Bengal becomes liable at his death 
for the satisfaction of his just debts, especially where he has 
pledged his land as security for those debts, and that his 
power of selling outright or conditionally, &ny part of or all 
his landed pi operty, could not bo questioned That any othei 
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doctrine would involve in confusion the acts of the court for 
many years past, as there was scarcely a contract of condi- 
tional sale in the provinces where that form of contract pre- 
vails, in which some out of the numerous co-sharers were not 
minors when the sale became absolute , and that if their 
minonty, in such cases, must be considered a bar to fore- 
closuic, and cause the transaction to lun on fifteen years 
longer, there would probably be an end to such transactions 
altogethci, and it would not be possible to raise money at 
all, or at least not except on harder terms than at present 
That the doctnne maintained by the court appeared to be 
supported by the opinion of the commmi&tot JaganTutfJia,* 
and that, though there should prove to be conflictmg opinions 
as to the law, the cstalished usage and practice ought to pre- 
vail And, in short, that whatever nught be the real doctnne 
of the Hindu law on the subject, the court was bound to 
follow that law in matters of mhentance, marriage, caste, 
and religious usages only, and not m matters of contract, of 
which nature the case in question appeared to be 

In answer to the above arguments, it may be observed, 
that supposing the minor’s estate not to be liable, there did 
not exist any necessity for the widow’s making a conditional 
sale It may bo assumed too, that, according to our own 
regulations, a mortgage would not be foreclosed against a 
mmor, and that he would be allowed his equity of redemp- 
tion on coming of age It did not, therefore, signify whether 
the term of the mortgage was near expiring or noi It was 

*, See Digest, vo? i, Chap 6, On Payment of Debts, and particularly 
text 172, as translated by Mr. Colebiooke 
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at the lendei’s own nsk to take a mortgage, in which the 
borrower’s interest might expire befoie the expiration of 
the term 

I shall not, howevei, enter into any question as to the 
expediency or otherwise of the doctrine established m this 
instance, but content myself with a bncf inquiry as to the law 
of the case, which appears quite clear, when disencumbered 
of the commentary of JaganiuHJta, whose authonty cannot 
be held to be oiacular or incontrovertible in any instance, 
especially where it is opposed by texts of unquestioned 
weight and indubitable import The first text at all to the 
point IS that of Yd^nyaimlcya (191) It has thus been 
translated by Mr Colebrooke, with a view to adapt it to the 
subsequent commentary of JaganndUia “ He who has 
received the estate of a propnetor, leaving no son capable 
of busvness, must pay the debts of iJie estate, or on failure 
of him, the person who takes the wife of the deceased , but 
not the son whose father’s assets are held by another” 

Now here it must be observed, that the words in Italics are 
not in the onginal, and that the expression " capable of 
busmess” is clearly an mterpolation of the commentator 
The original is riMhagraJiee or taker of the property In ^S^subJoS 
the concluding part of the text it is distihctly stated, that 
the son whose father’s assets aie held by another must not 
pay the debts The next text is that of Ndreda (172), which 
agreeably to JaganndOia’s comment, has been thus trans- 
lated by Mr Colebrooke . Of the successor to the estate, 
the guardian of the widow and the son not competent to the 
management of affairs, he who takes the assets becomes 
liable for the debts the son, though incompetent, must pay 



110 


OF minority 


the debt, if there be no guaidian of the widow, nor a succc'^- 
Boi of the estate , and the person who took the widow, if 
there be no successor to the estate, noi competent son ” 
Here the onginal does not mean a son incompetent from 
minoiity to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
blindness, disease, or the like A son, even though incom- 
petent to mhent, in the same manner as a son who does not 
inherit assets, is morally bound to pay his father’s debts , 
and the object of the above text is to show the obligation 
under which ho lies, if theie be no successor to the estate, 
nor guardian of the widow There is nothing whatever, in 
any text that I have been able to discover, relative to the 
payment of debts by a guaidian Lastly come the two texts 
of Cdiydyana and Ndreda (187 and 188) " On the death 

of a father, Jus debt shall in no case be paid by his sons, 
incapable flora nonage of conducting their own affairs , but 
at their full age of fifteen years, they shall pay it m propoi- 
tion to their shaies, otherwise they shall dwell hereafter in 
a region of horror ” " Even though he be independent, a 
son incapable from nonage of conducting his affairs is not 
immediately liable for debts” It will be observed that 
Jaganndtha, in commenting on these passages, attempts to 
make a distinction between minority and infancy, and infers 
that it IS only during the latter state that a son is exempted 
from hability for his father’s debts , but the text in the 
original is aprdptavyavdhara, which clearly means one 
who has not attained the age prescribed for the management 
of affairs It follows, that where, owing to a son’s minority, 
the father’s asiK^ts are taken in charge by another person, 
such person cannot legally apply any portion of the assets to 
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the payment of the father s debts , and that it is only where 
a person succeeds to pioperby in his own rights that he is at 
liberty to pay the debts of the ancestoi by means of such 
property A guardian may, indeed, dispose of a portion to thauh^SSaor 
meet a necessity aiising for the minor’s subsistence , but no ^Ste*are not 
necessity can by possibihty aiise for disposing of any ^ebt^of hia an! 
portion to pay the minor’s fathei’s debts, for he must cease 
to be a minor before he can be liable. Nor does there 
appear to be much of hardship in this rule The provisions 
of the English law savour of much moie haidship, for, accord- 
ing to it, real estates aie not subject at all to the payment 
of debts by simple contract, unless made so by will All 
immoveable propei ty, in the Hindu law, is subject to a kind 
of entail, so much so, that the nght of the son is equal to 
that of the fathei, supposing the propei ty to be ancestral 
and it would be hard enough, under such circumstances, that 
the imprudence ot the father should luin the son , for, as it 
is, he is bound, both legally and morally, to pay the debts 
and it may be, perhaps, but just, that the peiiod for exacting 
payment should be postponed until he comes to years of 
discretion suf&cient to enable him to lealize the means of 
satisfying the creditors with the least detriment to himself 
The assets cannot in the meantime be ahenated by the minoi , 
and the creditor is ultimately sure, wheie assets exist, of 
leceiving the amount of his demand with interest Espe- 
cially in a case ofmortgage, where the produce of the property 
or usufruct might be awarded to the creditor m lieu of 
interest, which arrangement could not operate prejudicially 
to either paity, or involve any breach of the Hindu law, 
for the usufruct of property is one species %of legal mterest 
which IS called bliogaldbha, or mterest by enjoyment The 
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in^tTmiiSiw being called upon to expound the law in a case 

opinion involving a similar question* which was recently decided at 
Bombay^ they declared that a woman who had succeeded as 
heir at law, to property left by her own father, cannot 
dispose of that property in liquidation of the debts of her 
husband, unless her son, having already attained the age of 
sixteen yeai*s, oi age of discretion, shall consent to the act 
This, it will be observed, IS a stronger case than the one above 
alluded to, because a son is bound to pay the debts of his 
father, whetherhe inheiits assets, oi not , and by this decision 
it was determined, that property to which he had a claim in 
expectancy only, could not be alienated for that purpose, 
until he attain the age of majority , and it was ruled also, 
in a case decided under the Madras presidency, that the 
father being dead, his son is not liable for his debts until 
aftei ho lias attained the age of seventeen "j* 


♦ Bombay Keports, vol i, p 176 
t Eleni Hindu Law, App., p 206. 
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Sldveiy, amoDg the Hindus, cannot pi opeiJy be enurue- Consjmction 

ol the S D A 

lated among their religious institutions In the year 1708 , on tho subject 
the couit of Suddei Dewanny Adawlut, with rclcicnce to the 
long-established and sanctioned usage of slavery in these 
pi o Vinces, stated their opinion, “ that the spiiit of the lule 
foi obseiving the Moohummudaii and Hindu laws, was 
applicable to cases of Slavery, though not included m Ukj 
letter of it” And this constiuction was confirmed by the 
Govoirior General in Council, on the 12th of April 1708 , but 
it was at the same time admitted, that the lule in ([uestion 
lb not directly and strictly ayiplicable to questions of peisoual 
liecdom and bondage * 

It will suffice, theiefoie, in this place, to give a goneial 
outline of the subject, which cannot be done in inoic compie- 
hensive language than has been already emjiloyed by Mr H 
T Colebrooke f He observes, " The Hindu law fully recog- 
ni/fies slavery It specifies lu much detail the vaiious modes 
by which a person becomes the blavc of anothei, and which 
are leducible to the following heads, viz , captuie in wai, 
voluntaiy submission to slavery for diveise causes, (as a pecu- 


* HtiriiigtoiiS Aiial>&is, iiute 3, 7(» i 

Cited lu Ibid , vul in, 743 
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niary consideration, maintenance during a famine, &c ) , in- 
voluntary for the discharge of debt, or by way of punishment 
of specific offences , birth, as offspimg of a female slave , 
gift, sale, or other tran&fei by a former owner , and sale or 
gift of offspimg by their patents It treats the slave as the 
absolute property of his raastei, familiarly speaking of this 
species of property in association with cattle undei the con- 

conditwn designation of “bipeds and quadrupeds” It 

sittvpry makes no provision foi the protection of the slave from the 
cruelty and ill-treatment of an unfeeling master , nor defines 
the master s power over the person of his slave ,* neither pre- 
Hciibing distinct limits to that power, nor declaring it to 
extend to life oi limb It allows to the slave no right of 
juopeity, even in his own acquisitions, unless by the indul- 
gence of his inastei It affords no opening to his redemption 
and emancipation, (especially if he be a slave by biith oi 
puichasc,) unless by the voluntaiy manumission of him by 
Ins mastei, oi in the special case of his saving his master’s 
life, when ho may demand his lieedom,f and the portion ot 


* It will be aeon, from the case of Slavery (No 9), that the ptuidiU 
of the Sudder Dewanny Adawlut, when consulted on the subject, did 
not hesitate to assign limits to the master^s power over the person ot 
his slave , but in the delivery of their opinion they were probably 
guided by icason, rather than by express law, or perhaps from the 
analogy of the nile with respcc t to servants — Menn^ Dig ii, 209 

t But 111 this iiistaiue, JaqqannMhn makes a distinction In vol 
n, p 242, he gives the following illustration “ Where a slave, n^lect- 
ing his own safety, and iugh1> valuing his masters life, rescues hmi 
from the encouutci of a tiger or the like, and is himself preserved by 
the act of God . iti that case he is released from slavery But if some 
)>crson attempt to dcbtroy a man by poison, and the slave c»f that man 
diNCiivengg it, pfevent him from eating the poisoned food , or if the 
master uiteudcd to go out of his house, not aware of a tigci, standing 
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a son , or m that of a female slave bearing issue to her master, 
when both she and her offspring are entitled to freedom, if 
he have not legitimate issue , oi in the particular instances 
of persons enslaved for temporary causes, (as debt, amerce- 
ment, cohabitation with a slave, and maintenance in considei- 
ation of servitude,) on the cessation of the gioiinds of slaveiy, 
by the discharge of the debt oi mulct, discontinuance of the 
cohabitation, oi relinquishment of the maintenance ” 

Those slaves who con espoud to the designation of adsmpti classed as 
glebce, or hereditary serfs, and who, according to the same portv^with^ono 
eminent authority,* are common in the upper provinces, aie ^ 
subject to the laws of ancestial leal property, and cannot 
be transfeired except under similar lestnctions Ovei land 
acquired by the grandfather, ovei a coriody, and over slaves 
employed m the husbandly, says Ydjnyaivalcya, the father 
and the son have equal dominion f All othei descriptions 
of slaves would appear to class with personal piopeity 

The question of ameliorating the condition of slaves in QueHhon as 
India has not escaped the considei ation of Government , but of 
the difficulty of legislating on so delicate a sub]ect must be 
obvious Eveiy one who has had the good foitune to be 
born in a state of freedom must be sensible of its invaluable 
blessings, and numerous arguments will occur to every mind 
in favour of the abolition of slavery 

That the evils of slavery are manifold, is unquestionable 
That its total and immediate suppression might be followed 


at the door, but his slave, seeing the tiger, prevent him , in these and 
similar cases, it may be admitted he is not released from servitude ** 

♦Ibid, 745 

t Cited in Dig vol ii, 159. 
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by mischievous consequences, can admit but of as little 
question, while in India it must be confessed, whatever 
objections may bo theoretically advanced to its existence, 
the condition of the slave himself differs m not much more 
than in name from that of a hired servant Speaking of 
Moohummudan slaveiy in another place,* I observed “ In 
India, (generally speaking,) between a slave and a free 
servant thete is no distinction but in the name, and in the 
supeiior indulgences enjoyed by the former he is exempt 
from the common cares ofpiovidmg foi himself and family 
his master has an obvious inteiest in tieating him with 
lenity , and the easy performance of the oidmary household 
duties IS all that is exacted in return ** I have no reason to 
believe that the system of slavery, as it exists among the 
Hindus, is productive of much individual misery, howevei 
liancful its effects may be to society at large The courts of 
pistice aie accessible to slaves as well as to fieemen, and a 
Bi itish magisti ate would nevei permit the plea of proprietary 
right to be uigcd in defence of oppicssion If, then, but few 
giievances aic complained of, it is fair to mfei that few exist. 

And as to It was onc of the suggestions of the philanthropic indivi- 

'iubHtitiiting 

the Moohum- dual+ who atlvocatcd the cause ot the abolition of slaveiy in 

inudi'n for tlio 

Hindoo law in India, that, in the event of its being deemed inexpedient to 
iHroBpctt ess the system altogethei , the Moohummudan laiv, as 

lieing more lenient m its provisions, should be univei’sally 
adopted, to the exclusion of that of the Hindus But to the 
lattei class, it is evident that the standard of the former 

♦ Prelim Rein Pnn and Free Mooh^ Law 

t Mr J Ricliardson, formerly judge and magistrate of Bundlekund, 
who m the >ear fsiO submitted the draft of a regulation on the 
subject 
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would not admit of adaptation , for according to the Moosul- 
man tenets, they only are, legally speakmg, slaves, who are 
captured m an infidel territory m time of war, or who are 
the descendants of such captives Capture in war is indeed 
a cause of slavery accoiding to the Hmdu law, as well as 
according to the Moohummudan , and perhaps among all 
other nations, the same cause was originally productive of 
the same effect The tiiumph of the stioug over the weak 
destroys the natural equality of the human condition , and to 
a savage mind, the persons of the conquered obviously sug- 
gest themselves as the legitimate rewaid of victory To this 
souice in all countiies, may be traced the privation of free- 
dom But with the gradual increase of civilization, when 
supenoiity of physical foice alone became less respected, 
other causes opeiated to the establishment of servitude of a 
more or less qualified nature and thus, with the Hindus, Of 
besides the right accruing from conquest, and transfer imply- ^ 
ing a previously existing right, (which comprehend the 
Onhajata, oi one born of a female slave in the house of her 
master, the Cnta, or one bought, the Lubdha, or one 
leceived by donation , and the Crumagata, or one inherited 
from ancestois,) there is that species of slave termed Atma- 
bikrya, oi one self-sold, signifying him who for a pecuniary 
consideration barters his own freedom All the slaves above 
enumerated, and their offspring, must be considered to be in 
a state of permanent and hereditary thraldom 

There exists, besides, the state of bondage in various tern- temporary! 
porary forms, many of them diffenng slightl}’', if at all, from 
voluntary servitude One who offers himself w illin gly as a 
slave, he who was won in a stake, and even a'captive in war, 
may effect their own emancipation by offering a pioper sub- 



118 


OF SLAVERY 


fltitute * One who enters into a state of slavery for the 
sake of maintenance, and he who becomes a slave for the 
sake of his bride, may both be restored to fieedom, on relin- 
quishing the object which induced them to part with it+ A 
pair of oxen is the price of emancipation to one maintamed 
in a famine , while one relieved from a great debt, and he 
who has been pledged for a certain sum, or hired for a spe- 
cific period of slavery, are emancipated, the two former on 
payment of the consideration, and the lattei on the expira- 
tion of the term J An apostate from religious mendicity, 
IS he who foisakes his duty, and deviates from the rules of 
tlic order which he has imposed on himself, as if he were to 
take a wife, or otheiwise act like a householdei,§ in which 
case he should bo condemned to a state of slavery , but it is 
inferrible, that the offence may be expiated by the payment 
of a fine |1 

Emancipation From the above it will be perceived, that theie are five 

how obtain- 

ubio desciiptions of poimanent thraldom, from which emanci- 

pation ciui be effected only at the will and pleasuie of the 
ma&tci, and that foui of those five are consequent on a pie- 
existing state of slavery For the rest, on performance of 
certain conditions peculiar to each, the slave is entitled to 
freedom 

It must be owned, that the recognition of legal slavery in 
any form must tend to perpetuate its existence but at the 


• Ndreda^ cited in Dig , vol ii, 246 
t Ndreda^ Ibid , voL u, 247 
t Ndreda, Ibid , 243, 347 
§ 'Dig, 227 
Ii Ibid , 229 
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same time, long-established usages should bo respected, 
especially where society has not attained such a state of 
civilization, as to admit of a clear perception of the general 
benefits intended to result from an invasion of individual 
rights and so long as the legislature, in its wisdom, and 
from a respect for ancient institutions, shall not deem it 
advisable to interfere with a view to the suppression of the 
system, it can only be hoped that* the gradual diffusion of 
knowledge, and the consequent spread of enlightened notions, 
will tend to convince all ranks of the community, that 
rational liberty is the condition most conducive to the 
happiness and interests of mankind ^ 

* There are nme cases illustrative of the doctrine of slavery given 
m the second volume of this work The question appears also to 
have been a good deal discussed in the courts subordinate to the 
presidencies of Madras and Bombay See Elem Hin Law, App , p 
230 j et seq 




CHAPTER IX 


The principles of the Hindu law relative to contracts, aie Caus©i*of 

dissolving obli> 

founded on the basis of good sense and equity The same gations 
incapacitating circumstances which are the meanb of avoiding 
contracts, according to other systems, have been specified 
by the Hindu jurists Thus insanity, minority, coveiture, 
lesion, error, force, fraud, incompetency, incapacity, and 
revocation,* are each the cause of effecting the dissolution of 
obligations To these must be added degiadation, entry 
into a religious order, and any predicament that operates 
as a civil death 

Ther term msanity comprehends not only madmen and insanity, 
idiots, but als& all those who labour under any species of 
fatuity, and who are naturally destitute of powei to disci i- 
minate what may, and may not be done 


* Vnha^ati^ cited m Dig , vol u, p 328 Menu^ Ibid , voL i, 458 
t Vasisktha^ Ibid., voL m, 327 

t Dig , vol 11 , 187. There is a case detailed m the Bombay Reports, 
(voL 11 , p. 114,} m which the sale of a house by an aged, infirm, and 
foolish man was set aside at the suit of his wife, upon a vyavasiha of 
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♦Imonty 


Coxorturc 


Le<(ton 


Minonty continues until after a man has entered his 
sixteenth yeai, when he becomes acquainted with affairs, or 
OAlult %n law * but in the Hindu law, minority is used as a 
tcim of an indefiiute import, and comprehends those who 
aie incapacitated from conducting their own affairs by 
ex ti erne old age, as well as those who aie incapable, owing 
to then extreme youth f 

The Hindu law recognizes the absolute dominion of a 
man led woman over hei sepaiate and particular property, 
except land given to hei by her husband He has, nevei- 
thelcss, power to use and consume it in case of distress , and 
she IS subject to his contioul, even m regaid to her separate 
and pcculiai property J It is a general lule, that coverture 
incapacitates a woman from all con ti acts , but those contiacts 
aic valid and binding which aie made by wives, the liveli- 
hood of whose husbands chiefly depends on then laboui ,§ 
so «ilso aie those made foi the support of the family, during 
the ahsonce oi disability, mental oi coiporeal, of the 
liusband || 

A contract, says Mena, “ made by a poison intoxicated, 
or insane, or giievousl}^ disordered, or wholly dependant, 
by an infant, oi a deciepid old man, or in the name of 


the Hindu law ofliccis, the price paid being proved to be madequate, 
though it 'tt.is not by any means established that the \ender was 
an idiot 

♦ cited in Dig, vol ii, 115 

t Dig, vol 11 , 187 

J Colebrooke, Obi and Con , Book 4, vi, §§ 611 
% Dig , Aol 1 , 318 , and see case 2, Chap, of Debts, voJ ii 
!. Dig ^ol 1 2% 



OF CONTRACTS 


123 


amiJier by a pei* * * § son without authority, is null ” In these 
cases, lesion may be presuihed on the ground of incompe* 
tency But among persons who are competent, the maxim 
of caveat emptor" appbes Thus, Ndreda ordains “ A 
buyer ought at first himself to inspect the commodity, and 
ascertain what is good and bad in it , and what after such 
inspection he has agreed to buy, he shall not return to the 
seller, 'unless 'll had a concealed hlemibh' There is 
indeed a provision similar to that which obtains m the 
Moohummudan law, giving an option of inspection , and 
with respect to ai tides not of a peiishablc nature, ilie 
contract may be lescinded within ten days^f* Foi othei 
articles of a perishable natuie, there arc difieient pciiods 
allowed, subject to the payment of a small fine by the 
lescinding paity J 

A gift may be revoked, if made under a mistake , and by 
analogy to this rule, eveiy contract is vitiated by erroi 

Any species of duiess vitiates a contract Thus Jarjan- 
Qidtha, commenting on the text of Ndi eda, to the effect 
that what a man does while distuibed fiom his natuial state 
of mind IS void, obseives " In cases of tear and compulsion, 
the man is not guided solely by his own will, but solely by 
the will of anothei If, teiiified by another, he give his 
whole estate to any person foi relieving him fiom appre- 
hension, his mmd is not m its natural state , but after 
recovering tranquillity, if he give anything in the form of a 


* Cited in Dig , vol ii, 313 

t Menu 

J Dig, vol 11,321 

§ Cdebrookc, Obi And Con , Book 2, vii 1(>2 
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J* one 
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lecompcnse, the donation is valid * * * § This corresponds with 
what has been stated by Mr Cdlebrooke in his Treatise on 
Obligations and Contracts, that though by the Hindu law 
all things done by force are pronounced null, yet in fact 
they are, in every system of jurisprudence, voidable rather 
than void , as they are susceptible of confirmation by 
assent subsequent, whether express or tacit f « 

Undci the head ot fraud, it may be observed, that any 
fiaudulcnt practice, (to which the woid in the original, 
chhahit is synonymous,) vitiates a contract,^ and in a 
contract of sale, if the vender, having shewn a specimen of 
propel ty fiee fiom blemish, deliver blemished property, the 
vendee may return it at any time, and the vender is liable to 
pay a fine and damages, on account of his dishonesty § 

Of incompetcncy to contract, where the possession and 
even the proprietaiy light exists, there are fiequent instances 
The most familiar is that of a coparcener, who is prohibited 
from giving, mortgaging, or selling his own share of the 
immoveable estate, except at a time of distress, for the 
support of his household |1 According to the law, however, 
as curient in Bengal, the contract, though not valid so 
fai os regards the shaies of the other parceners, is valid 
bo fai as regards the seller’ s own share IT And not only 


* Dig , vol 11 , 183 

t Oil vii, 109 

t Ibid 

§ Cdtiftojmia and Ndreda^ cited in Dig, vol. u, 323, 325. 
,1 iited fii Dig,, vol 111 433 

^ Ibid , 434 
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are the survivors answerable for a debt contracted by their 
deceased partner, if the sum borrowed was applied to their 
use , but, according to Menu, “ should even a slave make a 
contract in the name of his absent master for the behoof of 
the family, that master, whether m his own country oi 
abroad, shall not rescind it ” A similar prohibition extends 
to the case of widows on whom the property of their 
husbands has devolved, and who are declared incompetent to 
alienate, except for special purposes , and in a case recently 
adjudicated, where the heirs of a person deceased refused 
payment of a bond contracted by his widow (also dead), and 
in which it was proved that part of the amount was expended 
in payment of her husband’s debts, it was held, that the 
heirs weie liable for so much of the amount as had been so 
laid out, but that the widow could not saddle the estate or 
the heirs with any unnecessary burthen ,* and it has been 
laid down as a general principle by Mr Colebrooke, that 
the head of a family is answerable for necessaries supplied 
for the indispensable use of it, and for the subsistence of the 
persons whom he is bound to maintain, whether it be bis 
wife, hi3 parent, his child, bis slave, his servant, his pupil, 
or his apprentice to whom the necessanes aie furnished, 
and goods mdispensably requisite are dehvered.'f' 

In recapitulatmg the causes of incapacity, Ydjnyawalcya i«K»p«city. 
observes “ A contract made by a person intoxicated, or 
insane, or grievously disordered or disabled, by an infant, or 
a man agitated by fear or the hke, or in the name of 


*Ibid,p 201 

t Obi and Con , Book 2, §§ 40 



12G 


OF CONTRACTS, 


Bevocatiun 


another by a person without authority, is utterly null’* 
Upon the above passage Jaganndtka thus comments 
'' Singly tlie gift of wages of a man possessing his senses is 
valid, joined with madness or the like, the intentional 
payment of wages during a lucid interval may also be valid , 
but singly a gift by a man affected by insamty or the like 
IS void ” From this comment the principle may be deduced, 
that the act of a lunatic may be effectual, if the contract be 
onerous and the agreement rational, on the presumption of 
the act having been done during a lucid interval , but that 
where it may be piejudicial to him, and unattended with 
any benefit, it should bo held to be ipso facto void so also 
the validity of a deed executed by a man in his last illness 
should be upheld, if it be piovcd that he was of sound mind 
at the time of its execution , but otherwise, if it appeal that 
Ills mind was not m its natural state 

Tins point was luled by the Suddei Dewanny Adawlut, 
in a suit by a Hindu widow against the brothers of her 
husband, who died childless , to which the defendants pleaded 
a conveyance from the biothei to them, executed during 
inoital sickness, foui days before he died , and it was held, 
that in law, the only question was, whether in point of fact 
ho was of sound mind at the time * 

Eight gifts, according to Cdtydyana, aic not subject to 
revocation or leti action What has been given as wages, as 
the price of an entertainment, as the price of goods sold, as 
a nuptial gift to a biide oi hei family, as an acknowledgment 


* Case of lladhaihunce Dcbia v Siiainchuudcr and Rooderchundei, 
S D A Reports, vul i p 85 
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to a benefactor, as a present to a worthy man, from natural 
aifection, or from friendship * * * § HarUa declares A promise 
legally made in words, but not performed in deed, is a debt 
of conscience, both m this world and the next , but where a 
promise has been made, or a thing given, to a person whom 
the law declares incapable of receiving, or where it has been 
given for a consideration unperformed, the law peimits the 
nonperfoimance of the promise in the one case, and the 
revocation in the other f It is a general rule, that in the 
case of a pledge, a gift, or a sale, the prior contiact has the 
greatest foice, and that in all other contested matters the 
latest act shall prevail t 

The liquidation of debts is ngoiously enjoined foi 
instance, it is provided that sons must pay the debt of then 
father, when pioved, as if ft were then own, that is, with 
interest, and whether they have inherited assets oi not — The 
son’s son must pay the debt of his giandfather, but without 
interest , and his son, that is, the great-grandson, shall not 
be compelled to dischaige the debt, unless he be hen and 
have assets § The leason of this last-mentioned distinction 
IS not very obvious, nor does it appear why the equitable 
principle of rendermg assets requisite to responsibility 'what con- 
should be limited to the great-grandson alone But in all ISg 
cases, the liability extends only to ]U8t and leasonable 


* Dig , vol n, 174 

t Dig, 11, 171 

t Ydjnyautalcya, cited m Dig , i, 477 

§ Dig., voL 1 , p 266 According to Sir William Jones, where there 
are no assets, the son and grandson are under a moral and religious, 
but not a civil, obligation to pay the debts. See note to Ibid • 
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debts Hindu gifts aie not binding on representatives * and 
in a case 'wheie a person contracted to pay to another a sum 
of money m consideration of that person’s giving his 
daughter m marriage to the son of the contractmg paity, it 
was held that the contract was not bmding after his death ; 
the law not peimittmg money to be given for a bnde, and 
the consideiation consequently not being a legal one * and 
it should be observed, that m all such cases the turpitude is 
considered to be on the side of the receiver, the giver not 
being deemed to have seriously intended to give f 

I deem it wholly superfluous to enter into further disqui- 
sition relative to the law of contiacts, bailment, or other 
matters connected with judicial proceedings They who 
are desnous of fuither mfoimation on this head, and other 
miscellaneous matters, should Consult the “Elements of 
Hindu Law,” which contains an epitome of the law of 
Contracts, and “Considerations on the Hindu Law, as 
current in Bengal,” in which will be found a compilation of 
the principal rules connected with the subject. Were any 
outline of tlie subjects alluded to attempted in this place, 
the result would probably be a repetition, in substance, of 
what has been laid down by the above-mentioned authori- 
ties The rules connected with the law of evidence are few 
and simple The testimony of any person inteiested m the 
case IS not admissible Various descriptions of incompetent 
witnesses are enumerated, and much is left to the discretion 
of the judge with respect to the credit which should be 
attached to testimony In the last resort, discovery may be 


• * Bom Rep , voL n, p 194. 
t Obi and Con , Book 2 , §§ 124 
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had by compelling a defendant to make oath, or by ordeal. — 
On the subject of evidence, it will be perceived that one oi 
two cases have been propounded to the Hindu law oiBcers 
in the mofuasil courts but with reference to this and other 
topics connected with judicial proceedings generally, I beg 
to refer to the following Chapters 


Q 




A TRANSLATION 


OF 

A PORTION 

OF 


THE MITACSHAB.A, 




CHAPTER I 


ON THE ADMINISTRATION OF JUSTICE 

SECTION I 

Constitution of a Judicial Assembly 

1 The piotection of his subjects is the chief duty of a ^^Juduml duly 
consecrated and otherwise qualified king, and this cannot be 
performed without restiaining evil doers But they cannot 

be discovered without legal investigation Wherefore it is 
requisite, that daily attention should be paid to judicial 
proceedings, which gave rise to the text “ The king in 
person, being aided by assessors, should daily investigate 
judicial proceedings But no explanation has yet been 
given of the nature, number, and forms of judicial 
pioceedings This second lecture is now commenced with a 
view of elucidating these points 

I 

2 The king, divested of anger and avarice, and asso- What law to 

, bo followoi. 

ciated with learned Brahmins, should investigate judicial 
proceedings conformably to the sacred code of laws ’'f 


^ This refers to a former passage of Yujnyawalcya cited in the 
Chapter treating of Achar. 

t Ydjnfyawalcya^ cited m the VyavahdrarnMkavq^ Smritichandricd^ 
VyavaJidramaywfha^ Smntichintdmam^ Veeramitrodaya, and Viva- 
datandava 
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^ Jttdicio? proceed/mgs ] The assumption of a fact m 
P”' favour of one’s self, to the exclusion of the^ interests of 
another Thus, for example, one person asserts, “ This field 
or the hike, is my property,” and another in opposition 
asserts, “ It is mine ” 


The plural number is used to show the multiplicity of 
judicial proceedings 


Tbo duty u 5 The h,ng 1 The use of this word demonstrates that 

incumbent on 

all governors the duty here enjoined is not confined to the military tribe, 
but extends to all those on whom the care of Government 
devolves 


piSataon ^ of ^ Investigate ] The repetition of this word is used for 
the text the sake of enjoining the particular duty — [With learned'] 
With those acquainted with the code of laws, the Vedas, 
the science of grammar, &c * — [Brahmms ] Not persons of 
the military or other tnbes 


Rei^nmbii]- Hence it follows, that the kmg, and not the Brahmins, is 
ly of e kmg. £qj, neglect or perversion of justice ; as Menn 

has said king who inflicts punishment on such as 
deserve it not, and mflicts no punishment on such as deserve 
it, brings infamy on himself, while he lives, and shall sink, 
when he dies, to a region of torment 


*The use of the third or causative case here denotes their 
infenonty it being a rule of grammar, that the preposition should 
be connected with a secondary agent. 

+ Menu, 8 128, cited m the Dundavivaca, Yiramtrodaya, Vya- 

mMramMIma, &c 
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7 ConforTmhly to the aacred^ode oflawe ] Not according to 

to ethical law. Local, temporal, and other ordinances which followed, 
are not m opposition to the sacred code, are not separately 
treated of, as they do not form a different subject More- 
over, the following text may be here recited ‘‘ A man 
should pay imphcit obedience to any temporal regulation or 
legal enactment which may not mihtate against his peculiar 
duty.”* 

8. Divested of anger and avance'\ Conformity to the oftho terms 
sacred code having been already enjoined, this injunction 

seems to be superfiuou», but it is used to show the para- 
mount necessity of such conduct ** Anger y' impatience of 
temper , '' avwrieel' excessive desire of gain 

9. Moreover, “ Persons who are versed m literature. Appointment 
acquainted with the law, addicted to truth, and impartial ° 
towaids fnend and foe, should be appomted assessors of the 

court by the king 

id Persons who are versed in literature ] that is, who Explanation 
are eminent in the study of philosophy, grammar, &c, and 
in comprehending the FiecJas " Acquainted with the law 
familiar with the sacred code of laws. Addicted to truth ” 

prone to habitual veracity Impartial towards friend 
and foe ” divested of enmity, affection, partiality, prejudice, 
and the like Let persons with the qualities here described 


* Ydjnyatmlcyay cited in the Dipaealica, Yiramitrodayay Smnti-' 
chinfdiimn%y and Vyavah&ramddkav 

t Ydjn^Hi^alcyay cited in the Commentary of ViramitrodayOy 
Dipeicalicdy VyavaJi4ramddhmcLy VtvdddmavasetUy VivddahJmngdi - 
nava^ Vivddatandavay Vyavakdramayudha^ and Smitmhaiidricd, 
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be seated in the assembly, as assessors (Subhamda) induced 
by regal generosity, honours, and respect 

Should belong 11 Although the epithet ‘‘ versed in literature” has hero 

minicai tnbe been used without restriction, yet it is mtended to be 
confined to the Brahminical tnbe, as Catydyana has stated : 
'' He (the king) should be associated with assessors, wise, 
experienced, eminent, of the highest tribe, familiar with 
the meaning of the sacied and moral codes 

Number of 12 These assessors are to be three in number, as the use 

the aBscssors 

of the plural lequires , and this appears also to be the requi- 
site numbei from the text of Menu In whatever country 
three Biahmins, particularly skilled in the several Vedas, 
pieside, &c ”t But Vnhaspati has declared, that the number 
may be either three, five, or seven “ That assembly in which 
seven, five, or even three Brahmins versed in religious and 
M’oildly duties, preside, is equal to sacrificial ground 

ABsossors are 13 The epithet “ versed in literature” must not be<con- 

diBtinct from 

tiOTiod”*^h- ^ appiy to the Brahmins mentioned in the fiisttext, 

because the epithet here used is in the first or nominative 
case and cannot consequently consist with the term Brah- 

* Viramiti odaya, Smriticka7idricd, Calpataru 

t The remainder of the text is, ‘ together with the learned 
Brahmm appointed by the king, the wise call that assembly a court of 
Judicature” Menu, 8, 11 Smntichandncd, Medhathtthee, Viramitro- 
daya 

X Vnhaepati, cited in the Smntickintd^mm, Vivadata^va, Vya- 
vahdramajjudha,' Vyavahdramddlutva, Viramitrodaya, Madkanya, 
Calpataru^ dec 
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mins mentioiied in the former text, which appears in the 
third or causative case, besides which, there would be a 
repeated mention of the requisite quahty of learning 
Cdtydycma has propounded an evident distinction between 
the Brahmins and assessors ' A king who mvestigates 
together with his chief judge, ministers, domestic priest, and 
assessors of the court, accoiding to law, shall attain paradise 

14 The difference here is, that the Brahmins are not Duty of as- 
sessors 

appointed, and the assessors are Hence it has been 
ordained " A person, whether appointed or not, is entitled 
to furnish legal advice ”+ It behoves those who are appomted 
officeis to oppose a king proceeding illegally, after they have 
tendered true counsel by acting otherwise they are culpable, 
as declared by Cdtydyana ** Those assessors who follow a 
king pursuing the path of injustice, become participators m 
his act Hence it follows, that he should be lemonstrated 
with by them. 

15. They, on the other hand, who axe not appomted Butyofother 

counBelleni. 

formally, become culpable by offering illegal advice, or 
withholding their counsel, but not by omitting opposition 
This IS conformable to the ordinance of Menu “ Either the 
court must not be entered by judges, parties, and witnesses. 


* Veeramtirodaifaf Vyavahdramayuc'AOf Smrit^chandricd, Smnti- 
ijkintdmanty VyavaMramadhava. 


t Cited^^n the Veer<m,vtrodaya^ as the text of Vaaishiha^ but as the 
text of Ndrtda m the VyavaMmmayudha^ and Sf^ttchintdmani, 

t Smf'%tichtntdmam, Vtvddaiandavaj Vyavahdi amadhava, 

B 
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or law and truth must be opeidy declared* that man is 
criminal, who either says nothing, or says what is false and 
unjust ”* 

oc^ From the conjunction " and” used in the text, (§§ 10,) 

S^id appears, that for the sake of adding popular confidence to 
called m. the assembly, some persons of the commercial class should 
also be called m to assist, as Cdtydyana says “ A few 
merchants should be summoned, men of good family and 
disposition, of a respectable age and good conduct, wealthy, 
and devoid of envy ”*t* 

stated,'that the king should mvestigate 
presentatiTe judicial proceedings, but an alternative is propounded “ A 
Brahmin acquainted with all duties should be appointed, and 
associated with the assessors, by a king who is unable 
through want of leisure to mvestigate judicial proceedings 

TextexiiUm> js A Brahrmn [Not a man of the military or other 
tribes — Acquainted with all duties ] One who knows and 
revolves in his mind all duties, whether of temporal ongin or 
enjoined by law, is to be appointed, and associated with the 
assessors, by a kmg whose mind is engrossed with other 
affairs, for the purpose of investigating judicial proceedings. 


* Menu, 8, 13, cited la the SmrU%^%nt&7mn%, but as the text of 
Cdtydyana in the Vivddatandava, Dandaviveca, and as the text of 
Menu and Ndreda in the Smrvtwdra, Medhatvthi, CullucahhatUu 

t Cited in the SmntKiwndruA, Ccipataru, Mddhanya^ Veera- 
nuirodaya,} Vivddatandava, 

( 

t FdjayauKzfeya, cited in the Vycmahdramayihfha, Veeramttrodc^ 
Dtpactdtca, SmrttichtntAmant, Vtvddatandamt, and by Aparaditya’ 
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19. He should appoint a Brahmin endued with sudi 
qualities as CMydyoma has described in the following text 
"Subdued, of a respectable family, impartial, temperate, 
firm, mindful of futunty , virtuous, attentive, uninfluenced by 
passion ”* 

20 If such a Brahmin cannot be found, the king may 
appomt a Csh^rya or a Vaiaya, but not a Suda-a, as 
CMydyoma has said . " Where there is not a [qualified] 

Brahmin, he may appoint a man of the military or mercantile 
tnbe who is conversant with jurisprudence, but a Sudra 
must carefully be avoided 

21 Ndreda has mentioned this representative as a Saprenmorof 

# ^ the chief judge 

principal Taking the sacred code of laws as his (guide), 
and deferring to the opinion of the chief judge, let the king 
deliberately and regularly investigate judicial proceedings 

22- DefemTig to the opinion of the chief judge ] Not Explanation 

of the text 

relying exclusively on his own , in like manner as a king by 
means of his spy beholds the army of his enemy 

23 The term Pradvwah, or chief judge, is etymologi- Etymological 
tally appropriate He interrogates (prichutee) the plaintiff the term- 
and defendant hence is derived by grammatical rules the 
active participle prod, the interrogator With the assessors 


* Cited m the Smritichandncdj CcUpcOarti, Veeramitrodaya^ and 
Smntidihintdmam. 

t Citedin the Smnttchaiiidncdf Ccdpataru^ Mddh^viyc^ Dipacahca^ 
% Ndreda^ cited in the Veeramvtrodaya and VivddcUandava 
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he weighs or investigates {woeehyrUee) the truth or false- 
hood of their assertions . hence is derived mvcde, the im^esti- 
gator ’ hence, by the compound, he is termed Pradvi/oah. it 
IS said, “ He who, with (^1^ the presence of) tibe assessors, 
carefully mquiies into the subject-matter, and investigates 
the pomt at issue, is termed the PradvimJe, or chief judge ”* 

of ^ “ Those judges who act unconformably to 

jndgee laws, or otherwise improperly, are to be severally 

amerced in twice the amount of the suit, whether under the 
influence of partiality, avance, or fear ”*)* 

25 Those judges who act unconformably to the laws ] 

oi tbd text 

In opposition to the sacred <»de — “ Or oQverume xmpro- 
perly ” Inconsistently with approved usage — “ Tinder the 
%nfluence of partmMy ” Swayed by undue bias — Avarice, 
excessive desiie of gam — Fear, terror or otherwise subdued 
by the prevalence of their passions , — " are to be severaMy’* 
one by one, — “ amerced tn tvnee the amount of the suvt," m 
double the penalty meurred by the losing party,, not in 
twice the value of the thing m dispute , for were such the 
4aw, in actions relative to adultery and the like, there could 
be no fine 

Penalty in- 26 The specific mention of partiality, avarice, or fear, 
""^imphes, that the penalty of twice the amount does not 
wimgiswilfal cases of error, inadvertence, or the hke Such is 

the import of the mj unction 

* Vydta, cited m the V*vddatandava, and by Calpaiaru. 

# 

t Tdjnyawalcga, cited in the Dtpaealtca, and by Mftramsra, 
AparadUya, Ac 
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27 " The king is superior to all, except Brahmins 

From this text of Ooviarm it must not be inferred that 
Brahmins are exempt from amercement, for the text is 
intended merely for the purpose of generally extolling the 
Brahminical tnbe. It is ordained in the Sutra “ Six 
things are to be avoided by the king [acting with respect to 
the Brahmins ] The punishment of flagellation, of imprison- 
ment, of amercement, of banishment, of reprimand, and of 
expulsion But the excepted person must be emmently 
learned, skilled in worldly affairs, in the Vedas and 
Vedangas intuitively wise, well stored with tradition and 
historical wisdom, continually revolving these subjects in 
his mmd, conforming to them in practice, instiucted in the 
forty-eight ceremonies, devoted to the observance of his 
three-fold and six-fold duties, and versed in local usages and 
established rules j The mere opder of priesthood is not 
sufficient to exempt 

Section 2 

On the Subject of a Judicial Proceeding 

1 The subject of a judicial proceeding is now propound- subject of a 
ed “ When a person aggrieved by another in a manner 
contrary to law or approved usage, represents it to the king, 
or the chief judge, that representation is termed the subject 
of a judicial proceeding ”§ 


* Cited IB the Veeramntroda^^ Dandaviveca, and Viv6,dcUand<iva^ 
as the text of Oouittma and Vaxtsklha, 
t Cited m the Dandaviveca and V%vd3atandava as the text of 
Goiitama and Vasisktha 

t Cited in the Vtcrwmirodayriy and VivAdatandava, 

§ Tii^nyawalcya^ cited in the D%pacah 4 Xiy ^ Veeramilrcdaya^ 
Suhodhim^ Smri^h%ntdfnm%j Vivddatmdava, Vyamhardimyudhay 
MMhcmya, and Smntisdra 
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2 When a person aggrieved or distressed by another, in 
a manner or through means inconsistent with, or contrary 
to approved usages or law, represents or sets forth his 
gnevance to the king, or chief judge, that gnevance so 
represented is termed the subject of a judicial proceeding, 
the component parts of which are the declaration or charge, 
and the answer, and, which forms the groundwork of 
deliberation, evidence, and decision and judgment This is 
its general definition 


A charge or declaration is two-fold, presumptive and 
Bumptive and positive, as Ndveda has declared “ Allegations are comprized 
under two heads, presumptive and positive, depending on 
presumption or certainty Presumption may arise from a 
person’s keeping bad society, and certainty from some visible 
pioof, as seeing the stolen property,” &c * 


Positive 4 A charge or declaration founded on certainty, is of 

chafSTO aTe 

two-fold, for two descriptions, of omission and of commission. The 

commiBBion or 

omission. former IS exemplified by this allegation, “ He has received 
my gold, (or other article,) and will not restore it and the 
latter, “ He has forcibly seized my land ” CdAydyana has 
propounded the distinction, “ He is unwiUing to do justice, 
or he does an act of injustice "-f- 

Snbsctsof S Subjects of judicial proceeding are propounded as 
^ being of eighteen sorts, according to Menu “ Of those 

oghteen ^ loans for consumption , the second. 


* Cited in the Vtvddatandava and Smrttt^nUiman*. 
t Cited m the Vivddatandava and Veeramtlredaya, 
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deposits^ and loans for use , the third, sale without owner- 
ship , the fourth, concerns among partnera ; the fifth, sub- 
traction of what has been given , the sixth, non-payment of 
wages or hire , the seventh, non-performance of agreements , 
the eighth, rescission of sale and purchase , the ninth, dis- 
putes between master and servant , the tenth, contests on 
boundaries , the eleventh and twelfth, assault and slander , 
the thirteenth, larceny, the fourteenth, robbery and other 
violence , the fifteenth, adultery , the sixteenth, altercation 
between man and wife, and their several duties , the seven- 
teenth, the law of inheritance , the eighteenth, gaming with 
dice, and with living creatures these eighteen titles of law 
are settled as the groundwork of all judicial procedure in 
this world 

6 These also are greatly multiplied by the diversity of of 

claims, as Ndreda has declared • Of these also the distinc- 
tions are a hundred and eight-fold From the diversity of 

men’s claims, there aie a hundred ramifications ”+ 

7 From the words, " when a person aggiieved represents Complaint 

* should be made 

to the king,” it follows that he himself should come forward voluntarily 

and voluntarily make the representation, and not at the 

instigation of the king or his ofiicer, or their deputies, as 

Menu has declared “ Neither the king nor his officers must 

ever promote litigation, nor on any account neglect a lawsuit 

instituted by others ”J 


* Menu 8 , § 5, 6 and 7 Cited m the SmrUichtTitdmant, Vyavdhara- 
Dipcbcahca^ Medhat%ih%^ Vivddahhangamavcby and by 
Mvtramiara^ CvUucahluxUa^ and G(mnd Raj^ but m the Vtvddaiandava 
as the text of Menu and Mar%ch%, 
t Cited mihe Vtvddaiandava and Veeramitrodaya 
% Menu 8, 43. Cited m the Veeramitrodaya^ Medhatithi^ by Cullu- 
cahhaUaj Govtnd Rc^, MUramuraf and m the Mddhamya and 
SmrUtchintimani 
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There may 8 Bv oOi&ra'X This term mdudes tiie singalar, dual, 

bemaxLy com- i/ j « 

plural number Hence it is evident that an allegatioa 

may be made by one, two, or more persons against the 

same mdividual But the following text of Ndreda, “ An 

allegation of one peraon against many, of females or a 

servant, must be rejected, as is declared by those wbo are 

conversant with law,”* applies to a case where issues are 

distinct 

Section 3 
Process of Oiiathon 

to From the words “ represents it to the king/’ (Section 

be served on . i*. i * . 

him 2, §§ 1,) it appears that the complainant, after being interro- 

gation 18 made gated, should humbly state his case Should the representa- 
tion appear ]ust, his adversary, unless exempted by mfira^ty, 
should be summoned by means of an order under seal, or so 
forth This is an obvious consequence, and has not there- 
fore been noticed by the author, although expressly enjoined 
in other treatises 

Compiainanc 2 “A king should thus interrogate a person coming 

to bo mtorro- , y, 

gated proviouB before him, at a proper time, in a respectful attitude, saying 

to BummonB 

being issued " Fear not, O man, but disclose by whom, where, when, and 
from what cause, your grievance arises He should then 
in conjunction with Brahmins and his assessor, deliberate 
on therepiesentation thus made, and should it appear rea- 
sonable, he shall deliver to him (the complainant) a summons, 


* Cited in the Veeravuirodaya, VyavcJuirdmayi^ U4dbav%ya^ 
Smrvtta&ra^ Smrvl(ichafidr%o&^ Dvpaccdvca, VtvdcUudiandra ^ 
t CMydyana, cited in the Smri4^chmdr%cd^ Calpataru, Yydvahdrd 
mayUCha^ and MMhaviya 
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or depute an officer for the purpose of citing the adverse 
party”* * * § 

3 “A sick person, a minor, an old man, one surrounded ihoiiU 
with difficulties, or occupied with religious ceremonies, or moned 
those whose absence would be detrimental to their interests, 
or who are in distress, (t e , who are affiicted for the loss 
of their or his beloved object,) or engaged in the affaim of 
govextiment, or in the celebration of a festival, should not 
be summoned The king should not summon one intoxicated, 
deranged, or idiotic, or persons m grief, oi servants, or those 
who aife dependant ”-f- 

4. ' " Nor a young woman who is without her husband, ®**' 

nor any woman bom of a noble family, nor one lately deliv- 
ered, Bor a damsel of the highest tnbe These are termed 
dependant on their relations 

6 “ But women whose families are dependant on them, ^ 

Bommoned 

profligates and hailots, those who are expelled from their 
family, or degraded, may be summoned ”§ 

6 “Having ascertained the time, place, and compar- Those ex- 

1. r empted may be 

ative importance of the charge, the king may summon even summoned m 

certain in- 

those who are sick, [causing them to be conveyed] slowly in stances. 


* Cdtifd^naf cited m the Yyamhdramayii^ha 

f Cdiydytma^ cited m the VyavaftAramayudha^ and m the Smrtti- 
dumdrvcA text of Hanta, 

t Cdtydyma^S^ in the Vyavdhdramayuc'hay Smrlttchandncd^ dbc, 

§ Ibid. 


S 
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a carnage Having inquired into the complaint^ the 
* king may mildly summon those who have absconded into 
forests 

Of arrest 7 The legality of arrest is also inferrible from the con- 

text It has been described by Ndreda “ A person being 
about to prefei a claim, may ai rest his adversary evading 
it, or not giving satisfaction in the matter, until the amval 
of the summons 

Anest four- 8, Ariest IS foui-fold local, temporary, inhibition from 
travelling, or from pui suing a paiticular occupation, and 
the person under such ariests must not break them ”§ 

Of breaking 9 “ One who being aiiestcd at a pioper time breaks 

his aiiest, is to bo hned, and one anesting improperly is 
liable to penalty ”|| 


Umproper 10 “ No culpability attaches to him who breaks an arrest 

rrost 

put upon him while crossing a river, or place difficult of 
access, or while in an inhospitable country, or otherwise in 
Exemptions penlous ciTcumstances ” “ One desirous of celebrating his 

ir £LXXCSt 

nuptials, affiicted with disease, about to perform a sacrifice, 
surrounded by difficulties, sued by another party, transact- 
ing the affairs of government, cowherds while in the act of 


* CdtydyaTfja, cited in the Vyavahdramayuc^ha 
t Hanta^ cited in the Smriticlmndncd 

t Ndreda^ but Menu m the Smi liielmndrud 

« 

§ Ndieda 
II Ndteda, 
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tending tbeir cattle, husbandmen in the act of cultivation, 
artizans engaged in their trades, soldiers engaged in war- 
fare, are not to be arrested by the party, nor summoned by 
the king ”* 

11 Ariest signifies detention by order of authority thetom”* 

12 Those who aie sick and the rest [the other exempted s i o k and 

other exempt- 

pel sons] may depute a son and so fortb^ a relation or other ed persons may 

appear by de^ 

friend Such persons cannot be charged with officiousness, as puiy 
desciibed in the following text of Ndreda “ He is guilty of 
officiousness, who is neither the brother, the father, the son, 
noi the constituted agent [of the party] , should he inteifere, 
he IS liable to amercement 

Section 4 
Of the Declaration J 

1 When the adversary shall be brought in by means of Mothod of 
a summons, order, or king’s officer, it is next piopounded ded^tion 
what IS to be done The declaration of the complainant, 
as represented by him, should be written in presence of his 


* Ndreda, citedin the Vivddatandava, VtfavaMramaym'ha, Smriti^ 
chintdmani, and Veeramitrodaya 

t Ndreda, cited m the Vivddatandava, VyavaMraTmyuclia, Veera- 
mitrodaya, Smrttichintdniani, and Vivdd^rnavasetu 

t In the Hindu law, the same term which signifies a judicial pro- 
ceeding generally, apphes both to civil actions and criminal prosecu- 
tions , and as l^e method of conductmg the investigation is in both 
cases the same, it will be necessary to use the terms “ charge,” “ decla- 
ration,” &c , with reference to the subject mattei. 
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advei'saiy, distinguished by the year, mcmth, fortnight, day, 
time, tnbe, &c.”* 

f 

Dedamtion 2 What IS declared oi alleged is the thing to be proved 

what to con- 

tain The person declaring or alleging is the plaintiff, or the com- 

^ plainant His adversary is the defendant, or party com- 

plained agamst “ Should be written in his preaence ” before 
his face ** As represented ” in the same manner as the 
statement was made at the time of making the first repre- 
sentation , not otherwise, foi if there is any variation, it may 
prove fatal to the cause f 

non-fliut*** 3 A prevaricator, one who needlessly attempts to vitiate 
the proceedings, one who does not adduce his evidence, one 
standing mute, and one who being summoned absconds, 
aie five peisons who are to be non-suited 
Beuons fora 4 the statement of the complainant was taken down 

feoonarecord of ^ 

the oompiamt, jjj writing at the time of making the oiiginal lepresentation, 


* Ydonyawalcya^ cited in the Dipacaltcd^ Veerarmtrodaya^ Smn- 
tichandrvcd^ Vyavdhdramayudha^ Vivddatandava^ MddJumya, Smin- 
iudra^ and by Apdraditya^ Viskwardpa^ dec, 

t Formerly, all actions (m the Common Fleas, at least, than the com- 
mon court for determining civil suits between subject and subject) 
were commenced by ongmal wnt This onginal wnt contained, pretty 
much at length, the nature of the injury which the plaintiff had sustam- 
ed Upon this, processes of different kinds, adapted to the species of the 
ongmal wnt which the plamtiff had made use of, were sued out, direct- 
ed to the shenff of the county where the defendant resided, to cause 
him to come mto court , and then the plaintiff was to make his declar- 
ation, which was nothmg more than an exposition of the ongmal writ, 
enlarged by a specification of Um andp/oce and other circumstances, 
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it would seem supmfluous to enjoin that they should be again 
written, but at the second wntmg more jiarticulars are 
mentioned, as of the year, month, fortnight, day, moon’s age, 
and day of the week, name of the complainant and of his 
adversary, their tribes, whether Brahmimcal or the like 

5 By the term, other particulars, is meant the quality. Farther par* 
quantity, time, place, motive of forbearance, &c , as has been eo mj^n^ m 
stated “ That is tcimed a charge or declaration which is 
significant, techmcally piecise, comprehensive, unconfused, 
direct, unequivocal, conformable to the oiiginal complamt, 
piobable, uncontiadictoiy, cleai, susceptible of proof, concise, 
not deficient, not at vanance with respect to place and time, 
comprising the year, season, month, fortnight, day, hour, 
country, situation, place, neighbourhood, the complaint and 
its natuie, the tube, appearance, and age of the adverse 
paity, the dimensions and quantity of the property in 
dispute, the names of the complainant and his adversary, 
the names of their i-espectivo ancestors, and of the ruling 
kings, the motives of foibearance, the grievance done, and 
the names of the oiiginal acquirer and grantor ”* 


6 All this being ^presented to the king, is teimed the Uifferenae 
declaration or chaige At the time of ongmally preferring fir^ ^m^iamt 
the complaint, the subject only is stated , and before the ration 


adversary, the particulars of the year, month, date, &c are 


b^t 80 as not to vaiy materially from the vnt, which if it did, would 
have made the wnt, and consequently the suit founded thereon, 

meffectual and nugatory —Summary Treatise on Pleading 

« 

* Cdtffdyana^ cited in the Smntickint^ani^ and Yivlidciianda^ 
Yyamh(mmayiidha. 
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inserted This constitutes the difference [between the 
original complaint and the declaration ] 

^c^mwhwh 7 Although the specification of the year is not requisite 
be epeoified m jjl cases^ yet in the instance of pledge, acceptance, 
purchase, and sale, it is indispensable to the decision, as 
appears from the following text “ In the case of a pledge, 
gift, or sale, the prior transaction has the gieatei validity”* 
In meicantile transactions also, if a person had received in a 
cei*tain year, a certain quantity of a certain article which he 
restored, and in another year he had received precisely the 
same article, and of the same quantity fiom the same person, 
and if being sued, he should admit the leceipt, but plead 
restoration, it would be necessary for the plaintiff to rejoin, 
that the restoiation was of that article delivered in the foimer 
year The month, and so foith, also should be specified 

Caseem which 8 The specification of the country, the local circum* 
local circum- 

BtsnoeB shotad stances, spot, &c as well as of time, is requisite in cases of 

DO spBcmoQ 

immoveable pioperty, as appears from the following text . 
“ The countiy, place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ancestors and of 
the former kings these ten should be specified in a suit for 
immoveable property 


* Quotation from an uncertain author m the Vivddatandava, 
Veeramitrodaya, Vyavakdramatnca, and Vwddachandra , but from 
Ydjwyawalcya in the Mitdcshard and Smntisdra , and the reading 
of the text is different by several authors 

t C&tydyana^ cif^d m the Smri^ichandricdj GodpaJtaru^ and SmrtU- 
cJuntdmam , but an unnamed author m the Vtvddatandava and 
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9 “ ThecovMry ” central ragion, and so forth, 
otherwise “ Place •” city of Benares, or the hke “ 8f>Jbe ” 
the houses or lands by which the piopei-ty is bounded on all 
Bides " 2W&e ” the order of the parties, whether Brahmi- 
nical or other. " The name ” as Devadatta, or the like 
" The neighbourhood ” the persons who reside m the vici- 
nity. " The dvmensions” m beegahe or other land measure 
“ Nature of {he eod ” rice fields, plantation of betel-nut, 
muddy or clayey soil “ The names of ancestors!’ and 
“ of the former kmgs ” the designations of the ancestors of 
the parties, and also of the former reigmng powers By 
prescnbmg the specification of the yeai, month, &c, it is 
only intended, that the dates should be mseited as far as 
may be requisite m particular cases 

10 The above being the requisites of a declaration, it Semblance of 

* a declaration 

follows, that, if it IS deficient in any of these requisites, it 
becomes merely the semblance of a declaiation This sem- 
blance of a declaration has not been separately defined by 
ihe venerable author, but by others it has been accuiately 
defined . “ Declarations should be rejected as mere semblances, 
which are absurd, umnjuiious, unmeanmg, frivolous, unsus- 
ceptible of pioof, at variance with possibility 

11 " Unwitwral ”+ as. Such a person has taken the horn Explanation 

' ^ of the preoed- 

of my hare, and will not restore it Umnju'nous ” as mg text 


* CdtydyamintheSmntichandricd^Mddhamyay Vyvaharamdtnca^ 
but Ndreda m the Smntisdra^ and uncertain in the ViyddataTidava^ 
Vyavah&ramayv^ha and Viyddachandra^ and Vnliaspah in the Smri- 
tuh%ntdmani 

t The following illustrations may seem f nvolous , but other systems 
descend to similar mtimtias For instance, A condition precedent of 
which the&ubject is an event physically impossible at the time of enter- 
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Such a person transacts business in his own house by the 
light of a lamp which bums in mine Urmmmrig^^ t^ot 
having any signification ] as, the unmeaning connection of 
letters “ Frivolous ” as, This Devadatta warbles a sweet 
song near my house “ Umuaceptible of proof ” as, Devor- 
datta ridicules me by a supercilious look as this cannot be 
proved, it is termed, unsusceptible of proof, from the 
momentaiy nature of the action, no witnesses can be pro- 
em ed, much less wiitten evidence, and from the trifling 
natuie of the complamt, an ordeal cannot be resorted to 

At variance with possibility ” as, This dumb man cursed 
me or at variance with local interest " That complaint 
which IS prohibited by the government, or detrimental to 
the interests of a city oi country, or to the different classes 
of society, is pronounced to be inadmissible 

A dedaration 12 But the text, A declaration comprising several dis- 
ttou^nvoiv- tinct subjects IS inadmis&ible,”f is not intended to vitiate a 

ing many mat- 

tera. 

mg into the contract, renders the contract null, if it refer to an act to 
be done and is itself null, leaving the obligation pure and simple, if 
it refer to the act as not to be done .Thus if a man make a promise 
or a grant under a condition that the grantee do scale the sky, touch 
the moon, draw a triangle without angles, travel over Bntaiu in an 
hour, go from Westminster to Borne in a day, the promise or grant is 
void. But one made upon condition that he do not scale the sW, nor 
touch the moon, <kc is valid and unconditional, the conditionbemg 
nugatory.— Obligationa and Contracts^ Book 3, §§ 203 

* NdLreda cited m the Snuntiedra^ but VnhaspoAi in the iSmntv^ 
cfant&maniy MMhamya^ ViramUrodaya^ and uncertam in the Vtvd- 
datandava, Vyavahdramayudha^ and Vivddachandra, 

t Quotation from Ndreda in the Fivddalandava, but from CdtyA- 
yana in the MAdkamya^ Smriiichandi ic&^ Calpataru, and uncertain 
in the VyavaMrarmyildha^ Smritiadra^ and Vivddachandia. 
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claiin involving many distinct articles for instance, if a man 
should sue another for taking his gold, cloths, silver, 
there is no error in the declaration. Nor should it be alleged^ 
that a declaration involving a claim of debt combined with 
other topics is invalid . as for instance, if one should allege. 

Such a one has borrowed silver money from me at interest ; 
gold has been deposited with him, and my field has been 
usurped by him ” Such a declaration is good. All that is 
intended is to mvalidate a simultaneous investigation '' It 
bemg ascertained, that in a judicial proceedmg there are 
allegations of various matters, the king being desirous of 
investigating the ments, may enter upon them at pleasure 
Hence the meaning of a declaration involving many topics 
being inadmissible, is, that they should not be entered upon 
all at once 

13 The term plaintiff or complainant includes the sons The term 

plaintiff or 

and grandsons of those persons, their interests being equally 
involved , so also is a constituted agent included, because his 
appointment creates in him a similar interest, as appears 
from the following text " A person being appointed by the 
plaintiff or complainant, or deputed by the defendant, or 
person complained against, who acts on behalf of his principal, 
suffers defeat or success The principal participates in the 
success or failure of lyis representative 


* Cited in the Vyavdh^rarmyuc^hay Smntudray Mddhomyay 
Vivddachandray and Yeeramvtrodaya 

f JYdrecks, cited in the Vyapokdramayw^/ia, ^mriti^hintdrmniy 
CalpaUx/rUy Smritisdray but Catydyana m the Snii'Uichandncd, 

T 
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00 ^^ 14. This (the declaration) having been ‘written on the 

dawtoon ground, Or on a board 'witii chalk, is to be corrected by the 
rejection of superfluities, and afterwards recorded on a leaf, 
as appears from the following text of Cdtydycma “ The 
judge shall cause to be taken down the spontaneous state- 
ment of the plaintiff or complainant on a board with chalk, 
and afterwards, bemg corrected, on a leaf”* 


Correohons 15 The declaration may be amended until the answer 

may be made 

nnoi ibe an- js given in, but not afterwards, lest there should be inflmte- 

Bwer IS given “ 

m ness Hence the text of Ndreda “ He may amend his 

declaration until the answer is given in , but being stopped 
by the answer, the corrections must cease ”'t 


AnswmuBt 16 If the judges cause the answer to be given in before 
^or^the the declaration is amended, they mcur the penalty prescribed 
^m^mende^ for anger and avarice , and the kmg must mvestigate the 
claim, after having obtained a fresh declaration 


Section 5 
Of the Answer 

Answer to bo 1 What IS to be done after the amended declaration has 
been recorded, is next propounded • " The answer of the 
party who has heard the declaration must be written down 
m the presence of the plaintiff ^ 


Cited m the VyavaMrwmyildha^ SmrUichinl4manij Dtpemhea^ 
M6dhav%ya, VysuoMramatrwa. 

t Cited m the VivAdataridavay VyamMrarmyudha^ UMkawya^ 

Vtvdddmavasetu, VtvMachomdra^ but Cdty&yaM m the Smntu&ra 

§ 

t Tdjnyamleya, cited in the Vtv&dxUmdmit YytmMrmutyiidha, 
Smnthc/anUimam, and SmnUsdra, 
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2 The adverse party having heard the substance of the Explanation 
declaration, his answer, or that which follows the declaration, 

18 to be wntten down in the presence of the plaintiff, that is, 
the claimant or complainant 

3 That which is calculated to refute the first statement of 

an aiiBweir» 

IS an answer, as appears from the following text “ The 
wise have held that to be an answer which embraces the 
declaration, which is solid, clear, consistent, and obvious 

4 “ Which embraces the declaration ” capable of refut- Further ex- 

planation 

ing it. Solid ” not inconsistent with reason “ Clear ” 
not admitting of doubt. " Consistent ” agreeing m all its 
parts “ Obvious ’* that which needs not the explanation 
which would be required by the use of uncommon words, or 
by ungrammatical terminations *or collocation of words, or 
by the use of elhptical phrases or of a foreign dialect Such 
has been termed a true answei f 


* Ndreda (not found in his Institutes) cited in the Vvvddatandava, 
Vyavahdmmayildha, Smritidtintdmam^ Smntisdra, YiviSddrnmvcLsetu^ 
Vtvddachcundra^ Veeramitrodaya^ Calpataru, and Prajapati m the 
Smritichundncd and Mddlwmya 

t Th^ conditions and qualities of a plea (which, as well as the doc- 
trine of estoppels, will also hold equally, mutatis mutandis, with 
regard to other parts of pleading,) are, 1st That it be single, and con- 
taining only one matter , for duphcity begets confusion. But by stat. 
4 and 6 Anne, c 16, a man with leave of court may plead two or 
more distinct matters or smgle pleas 2d. That it be direct and 
positive, and not argumentative. 3d. That it have convenient cer- 
tainty of time, place, and persons 4th, That it answer the plaintiff’s 
allegations m every material point 5th That it be so pleaded as 
to be capable of tnal.”— Law Die, Art. Pleading 
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Pour kmda 5. An answer is foar>fold, a confession, a denial, a special 

of aiuwor 

plea, and plea of former judgment, as CdHyd/yana has dedar- 
ed . A confesdon, a denial, a special plea, and a plea of 
former judgment, are four sorts of answer.”* 

Nature of 6 A confession 13 exemplified as follows The plamtiff 

confession i . 

declares^ " This person is indebted to me in a hundred pieces 
of silver,” and the other replies, “ It is true, I do owe him 
that sum,” as Cdtydyana has said The admission of a 
claim 13 termed a confession ”*f* 

Of denial. 7. A demal is thus, " I do not owe him,” as Cdtydyana 

declares " In law that answei is termed a denial, when the 
defendant or accused contradicts the charge or decla- 
ration ”J 

Denial 18 8. The answer by denial is four-fold, total contradic- 

fbnr-fold. ^ 

tion, plea of ignorance, of ahhi^ and of non-existcnce at the 
period of the alleged transaction ”§ 


* Cited m the Vivddatandavay &c , and Ndreda in the Calpatarv. 

t Vyasd^ cited in the V%vdd(ich%ntd7mn% and Yeeramitrodaya^ but 
uncertain in the Vivddatandava, 

t Smntichtntdmamf Vtvddatandava, Smntisdra, Vtv&ddmavaaetu^ 
Vtvddachandraj Smrvttchandncdj V^nkaspaUm the CalpcdaTU^ and 
Mddfumya^ Ndreda m the Vyavdkdraiatwa* 

§ Cdiydyana^ in the Vyavahdramayudha^ Vtvddataaidava^ SminU- 
chandrtcd, ffdre^,in\h&SmriHekintdmammdSnirU%8dra, Vyoid^ 
in the Calpataru and Vtvddamatnea , PrcfyapcAi^ m the UMhawya; 
but uncertain in the Vtv&dmiimdra. 
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9 "A special plea,” is, where the defendant admits the * 

demand, but avoids it by pleading a general acquittance, 
or that he had received the money as a present, as Nd/reda 
has said . “ Where an adversary admits a claim adduced in 
writing by a complainant, but avoids it by some specific 
circumstance, that is called a special plea.”* 

• 

10. “ The plea of former judgment,” is, when the adver- of plea of 

former judgf- 

saiy asserts that the complainant had formerly made a com* meat 
plaint against him in the same matter which was dismissed, 
aa Cdiydyct/na has said: “One against whom a judgment 
had formerly been given, if he bring forward the matter 
again, must be answered by a plea of former judgment ’’f 


I 


11. These being considered as the component parts of an 
answer, it follows that an answer not comprising these 
requisites is a mere semblance 'Pus is a natural inference, 
I fit in other law tracts it has been expressly declared. 
/''That is not an answer which is dubious, not to the point, 
too confined, too extensive, or not embracmg all the parts 
of the declaration. That which is relative to other matter, 
incomplete, obscure, confused, not obvious, or absurd, is a 
faulty answer ”i 


SemblaQOt of 
8BiaiiBwer« 


* Cited in the Vy^voMramayudhaj Vivddatandava, Smntisdra^ 
SmrvUchandncAy VeeramitrodayOy Vivdddmavasetu^ and Vivdda- 
chandra , but VhAaspalif in the Mudhaviya^ or both according to 
the citation in the Calpaiaru. 

t Cited in the SimnfocAtafdmant, YyawxhAramayiJidha^ VtvddaUm’ 
datfOf Smnttsdra, Vtvdddrmvaseiu, and 7%v6douduxndra , but Vrtim- 
p(U%^ m the CalpcOaru miMddhaviya. 

t Ndreda^ in the SmrthehiTUdmam and Vivddatandava^ but uncer- 
tain in the YyctvaMramayudha 
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Expiaaatioix, 12 “A duMous answer” u» tiias exemplified as if m an 
action for debt, the plaintiff demanding 100 mwmaa,* the 
defendant should admit that he is indebted in the sum of 
100 mvemaa or 100 TnmhaB “ Not to the point ” as if m 
an action for debt of 100 suvemas, the defendant should 
reply by admitting a debt of 100 panas “ Too confined ” as 
if in an action for debt of 100 mvemaa, the defendant should 
answer by admitting that he owes five “ Too extenai/oe ” as 
if m an action for 100 mvemaa, the defendant should reply 
by admitting a debt of 200 “ Not mbraxmg all thepaarta of 
Uie declaration ” as if in an action for gold, cloths, and other 
articles, the defendant should reply by merely admittmg the 
debt of the gold, but of nothmg else “ Whidi %a rdaiive to 
other matter ” as if in an action for debt of 100 mvemaa, the 
defendant should answer that he had been assaulted by the 
plaintiff “ Incompl^e ” not embiacing the particulars of 
country, place, and so forth , as if m an action to recover a 
certain field, the declaration should specify it as being 
situated m the central province to the eastward of the city 
of Benares, and the defendant in answer should admit 
generally having taken possession of a field, without speci- 
fication “ Obacure ” as if in an action for 100 auvemaa, the 
defendant should answer. Am 1 alone in debt to this man ? 
which might sigmfy that the chief judge, the assessors, or 
the plaintiff, were indebted to another person " Oonfuaed ” 
contradictory in its parts as if m an action for a debt of 100 
auvemaa, the defendant should answer that he received the 

money, but that he does not owe it “Notobvioua "requiring 

0 ■ ' ■ , 

* A weight of gold equal to sixteen TnasAas, which at five ruthes 
to each masAa, makes the suverm equal to about 176 grains Troy 
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explanation, m conaequenee of tiie use of ungiammatical 
composition, or collocation, or of a foreign dialect as if a 
person being sued for a debt mcurred by bis father to the 
amount of 100 suvemae, should answer, “ By the informa- 
tion of the receiver of the hundred of my titther, 1 know 
•« 

nothing of the suvernaa ” instead of saying, 1 did not leam 
from my father that he received the 100 mvemas 
“ Abmrd ” contrary to reason and common sense as if in 
an action for debt, the plaintiff should claim the sum of 100 
mvernas alleged to have been lent out at interest, stating 
that he had received the interest, but not the principal, and 
the defendant should answer that he had paid the interest, 
but had n6t received the pnncipal 

13 By using the term answer m the singular number, it Confusion of 
follows that a confusion of plea^ is madmissible “ That wSe 
answer which confesses to a part, specially excepts to a part, 

and denies a part, is not a proper answer, from its confu- 
sion The above is a text of Cdtydyana, who has pro- 
pounded the reason why such answer is improper " In one 
suit, the proof cannot lest on both parties, nor can both 
obtain judgment, nor can two answers be offered at once "'f 

14 But it might be contended, that in an answer involv- Case of a de- 

^ xufll and special 

ing denial and a special exception, the proof would rest esc^tioiL 
with both parties ; for as it has been recorded, that m the 
case of a total contradiction, the proof rests with the com- 


* Cited m the Bmr^yihmd/rv(A^ Vyci^tMramay^ha^ VivdAcUandma, 
and Veer<xnvUr(>daya 


t Ibid. 
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plaiiiant, and m the case of a special exception, with his 
adversary”* Both pleas, however, cannot be adnutt^in 
one case as if in an action for debt of 100 swuemas, 4nd 
also of 100 rupees, the defendant should deny the firsf^ol^^, 
and specially except with regard to the second . 

Caaeofafor- 15 other hand, m the case of an answer involv- 

ing a special exception tod a former judgment, the defend- 
ant must substantiate both pleas, as has been said • ** The 
proof rests with a defendant pleading a former judgment 
and a special exception As if one should say, I received 
the gold, but returned it , and as to the silver, I was sued 
in a former action, and judgihent was given against the 
plaintiff. But this is incompatible, because the first plea 
must be substantiated by the decree and the adjudicants, 
and the second by witnesses and documents 


cdse of an IG An answer involving three pleas is now to be con- 
answer mvolv- _ _ . . , 

ing three or sidered as if in an action to recover 100 euvemas, 100 
four pleas 

rupees, and cloths, the defendant should deny the first daSin, 


plead an acquittance as to the second, and former judgment 
as to the cloths ; and so with an answer involving four pleas. 
These, when brought forward all at once, constitute no 


answer 


Most be taken 17 But as the several counts cannot be answered with- 

separately 

^ out ^heir respective pleas, these must be urged separately 

ID succession 


* Ndnda m the VyaviihdramayiU^ka, but uncertain 
tawkbva and M&dhamya 


ijfihe Vtodda- 


t Vyasd and Hoareeta in the Vyavahdramayudkay but ^uncertain id 
the Vtvddataridava and Vivddachandntd * 
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18 * Their order will be regulated by the inclination of 
the “parties and the judges , but m the case of two pleas 
together, that which is most important should first 
be^il^ed upon, proceeding afterwards to that which is less 
iibportant. 

• 19 But where there is a confession in conjunction with ^ ConfesMonto 

be actoa on 

another plea, issue is to be taken on that othei plea, bee? use 
jthere is not proof required to a confession, as Hareeta has 
declared " If it should be asked. Which plea is to be fiist 
considered, when there is a junction of a total denial and a 
special plea, or of a confession with another plea ^ the 
reply is, that which is most important, oi which is mofit 
material to the decision of the suit, is to be taken as a 
distinct answer, or else othei wise that is to say, where 
there is no distinction, the older is icgulated by the inclina- 
tion of the parties 


2£t The meaning of that which is most iiniioitanf is tewm 
natt propounded. In an action to lecovei 100 ^nvernas, 100 
rupees, and cloths, if the defendant shoiJd confess the fiist 
claj.m, totally deny the second, and plead a lelease for the proceediuBs 
ihiid, here the total denial, fiom its being the most impoit- 
ant, being acted upon by taking the plaintiff’s pi oof, | the 
investigation must proceed The thhd pica legaidjng tho 
dCjths, follows next The same older is to be pie&eived in 
th^ case of its junction with a denial, oi a plea of formci 
ju^^ent, or a special exception as if in a suit of the natuic 


•% 

* Cite^mthe Smnitcltaridncdi^ Mddhaviya, Vi/avahdmmayUdhay 
Vnfdddi^ndavay and SmrUisdra He and Vyoou, in t!ie Vyavakd/iama- 
but uncertain m the VivMachaiidia , and Vydsa in the 
Cedpaimu 


CT 
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above specified, the defendant should confess the debt of the 
gold and silver, and declare himself willing to repay H, but 
should deny with respect to the cloths, or should plWl 

restoration of them, or that judgment was given againinf the 

« 

plaintiff in a former action for them , here, although the 
confession involves the most weighty matter in dispute, ye,t 
* as it IS followed by no adducement of evidence, the denial or 
other pleas are fiist to be considered in the investigaiioff of 
the suit 

In ft case of 21. But in a case where two pleas apply to one and the 
SS*&o*°s^e sani® charge, as if a person should arraign another, alleging 
rMis*witi?’Se ^ost at a ceitain time a certain cow belonging 

defendant. ^ which had subsequently been found in the house of 

the other, and the defendant should assert that the Idlega- 
tion is false, and that the cow was in his house pre- 
viously to the peiiod mentioned by the plaintiff, or that it 
had been born in his (the defendant’s) house. This should 
not be called a faulty answer, because it is calculated to 
rebut the charge it is not a simple denial, as it involves a 
justification , nor is it a special exception, as it does not 
admit any part of the allegation , but it is an exculpatory 
negation, and the proof lests with the defendant, in confor- 
mity to the lule pi escribing that the proof of justification 
depends on the defendant 

And not with 22. But if it be objected, that this might as well be 

plaintiff. * 

alleged to be the business of the plaintiff, as is prescHbed in 
cases of deuiaJ^ it is answered, that the rule in question 
relates only to cases of simple denial. Should it he rejoined, 
jih ft fe i t might as i|(^^it^ffirmed that the rule prescribiog 
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the proof to xeet with the defendant, also relates only to a 
simple special exception, the answer is, that thi$ is incorrect, 
as a special pleh involves a denial, and there is no such thing 
as a simple special plea 

* 

23.' In genend, a special plea consists pai tly of admission, Distinotioii 

and partly of denial , as for instance, an admission of the 
receipt of 100 rupees, but succeeded by a plea neutralizing 
the admission * but in the instance above quoted, there is no 
partial admission, which constitutes the distinction This 
has been clearly stated by Hareeta “ When an answer 
involves a denial and a special plea, the special plqjii is to be 
first considered”* 

» 

24 Where the pleas of denial and former judgment apply ^ 

to the whole matter chaiged, tjiere also the proof rests with 
the defendant, as in an action for the recovery of 100^^“®’'^“^* 
rupees, if he should deny, and at the same time plead formei 
judgment, as appears from the followmg text “ In the 
junction of a denial AVith a special plea or former judgment, 
the defendant should adduce the proof "f There is no such 
thing as a pure plea of foimer judgment, foi this would be 
no answer. 

25. But a confession is a good answei by itself, because a 

18 ft ^Ood ftU* 

by establishing tbe truth of the matter adduced to be proved, aim 
it mLdudes the necessity of pioving it 


* Cited m the Mde&cmya and Smrtttohandrtcd, but Vydta in the 
Calpataru. 

% 

t ffars^a and Vjfdsa cited m the VyavaMramayudhat but uncertain 
mtbe Vviyldijttandava mii V%vMaohandraa 
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26 And where there is a jiinciion of a special plea 

and of a plea of former judgment, as if a person being sued 
by another for a hundred pieces of money, should reply by 
an admission of the receipt, a plea of re-delivery, and a plea 
of foimer judgment, it is optional with the defendant, [that 
IS, it is optional with him which of the two pleas he will 
proceed first to substantiate ] ^ 

27 But in no instance can two adverse parties plead at 
the same time in one cause. 

Section 6 

Of the Onus Probandi and Judgment 

1 The establishment of the claim being dependant on 
denoo shidi in- evidence, it IS Diopounded by whom that evidence is to be 
duced. adduced ‘‘ The claimant shall immediately reduce to writ- 
ing the evidence of the thing to be proved After the 
answer, the claimant, that is to say, he who*has the matter 
to prove, shall icduce to wilting immediately, without any 
interval, the evidence, or that by which the matter is to be 
proved From the injunction of its being immediately 
reduced to writing, it may be infened, that in furnishing an 
answer, delay is occasionally allowed this pomt will be sub- 
sequently considered The meaning appears to be, that, as the 
necessity of proceeding without delay was not prescribed in 
the case of giving in the answer, as it has been in ths case of 
recording the evidence, time is occasionally allowed in pre« 


In a oafle of 
Bpo6ial pleaand 
aplea (nfomer 
judment, do- 
fendantmayse- 
loct hiB own 
plea. 


Both paities 
not to plead at 
once 


On delivery 
of imfiwAr. Avi- 


* r4;wyawa^cya,^cited in the SmrUwh^ndrvod^ 

Mddhmiycbf Ik^<dicay mdSuhodhim, andbyjftjmmisro, VUwct/tiJ^ 
and Balambham. 
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paring ih« io the daim on the principle of “ expres- 

eio imim ettexolutfio alteriue ” 

2. From the direction that the daimant shall reduce to 
writing, dgc. it follows, that he is to write down the evidence 
of the matter adduced who has anything to prove hence, addnoea 
when fora^ judgment is pleaded, as this is the matter to 
be proved, be^who adduces that plea is the claimant He 
(the defendant) theiefore is considered as the claimant, and 
he must adduce the evidence. In a special exception also, as 
this IS the thing to be proved, he who adduces that plea is 
the claimant, and ho is the person to adduce the evidence 

3 But m a case of total denial, the plaintiff is the claim- in a total do- 

nialy the plain- 

ant, and it rests therefore with him to adduce the evi- tiir 
dence . hence, by the use of the expression “ the claimant 
shall reduce to writing,” it is meant, that he who has any 
thmg to prove, is to do so, and not any other person 

4 Therefore, in a confession, as there is nothing to be in oaae of a 
proved, and neither of the parties have any claim, there is 

no evidence to be adduced, and the proceeding rests there, 
as- has been clearly expressed by Hareeta “ When a 
special exception and former judgment ore pleaded, the 
defendant shall adduce the proof m a total denial, the 
phdntiff . in a confession, there is no issue 

5. '' That being right, jie obtams judgment ; and other- jndgmont 
wisc^ the rev^e.”f ".That” means proof, consisting of 

ment of evi* 

dence. 

• ^ 

^ Vydea m the Cdlpaiaru, and in the VyavoMrarmyildka as the 
text of VyAsa and Hareeta^ but uncerton in the and 

V*v4dcuiuindra. 

t This is the. latter hemistich of a text of Ydjnyamtkya, mted m 
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documents, testimony, &e. as will be subseqi^tlyoxplamed. 
That is, by the establishment of the accuracy of faisovidenco, 
whether oral or documentary, a paij^y obtains judgtoent, 
consisting m the success of his claim He obtains the 
reverse, • or defeat, consisting in the loss of his claim, if it 
should happen otherwise 


Section 7. 

Mecapitulaiton 

Reeapitttia* 1 Having propounded summarily the nature of judicial 

tlOH ^ 

proceedings, the author concludes the subject by a recapitu- 
lation ‘‘This judicial proceeding, exhibited relatively to 
causes in general, consists of four parts”* The judicial 
pioceeding here alluded to (identical with those which the 
king IS enjoined to investigate) is exhibited or explained as 
being divided into four parts, lelatively to causes in general, 
whether actions for debt or others 

I 

Quadruple 2 “ The declaration of the complainant should be written 

division of a 

judicial pro- m the presence of his adversaiy ” This is termed the first 

ceoding 

division, or " the declaration ” " The answer of the party who 
has heard the declaration must be written down in the 
presence of the complainant ” This is the second division^ 
and 13 called the answer “ The claimant shall immediately 
1 educe to writing the evidence of the thing to be proved” 
This is the third division, and is termed the proof. " That 
being right, he obtains judgment; and Otherwise, the 
reverse.” This is the fourth division, and is termed the judg- 


^ the Smrveichtntdmfnt, VivAdatandava, Dtpacaitca, mdSnbodhim; 
and by £ala7nbhatta and JUitramtsra. 

* Td^nyatoalcya, cited m the Smntichandned. 



BBOAPmnAfioMr 


167 


ment, As lias been declared, “ Thafc is called a judicial 
proeeeding which, ki the oonfliciaing interests of mankind, 
funnies a deddon .grounded on law and equity ”* " It 
has four divisions, namely, the declaratory, replicative, 
probatory, end adjudicative, and is termed quadruple ”f ^ 

3. But in the case of a confession, as there is no adduce- Eueptum m 
ment of evidence, and as the claim does not require to be ^ ^ 
substantiated, there is no issue, and the pioceeding has only 

two divisions 

4. The deliberation of the judges for the purpose of 
ascertaining, after the delivery of the answer, to which of 

the parties the adducement of evidence belongs, does not ceehngs. 
form a distmct division of the proceeding, not having been 
propounded as such by the venerable author,^ and not being 
an act dependant on the parties themselves Thus is 
concluded the general introduction to judicial pioceedings 


* Mddhcf/vi^a and Sfnnttckafidncd 

+ Vya/ifaMramayik^Aa and Smrzttchandncdf and by AparodUt/a 
t T^^awalc^a, 





CHAPTER II 

(S^f Hirtort 0V |^«iviptn»tian. 


Section I 

1 Thus having piopounded the geneial introduction to a Retort, &c , 
judicial proceeding, which is common to all, the author pro- 

ceeds to notice ceitain distinctions which pievail in paiticu- 
lar cases A person arraigned, not having cleaied himself 
from the declaration, shall not retort , nor shall a peison 
charge another who is alieady labouring undei a charge, nor 
shall he introduce anything foieign to his original complaint 

2 That with which a person is changed, is the declar- Explanation 

of the first part 

ation and the person arraigned, not having cleaied or of the text 
acquitted himself, shall not leciiminate oi letort on the com- 
plainant 

3 But the objection does not apply to a_ plea of former Racnmina- 
judgment, as it involves the exoneration of the party com- 

plained against, although it is in some measure a retort ®*®'^^*®*^* 
hence it is apparent, that the restriction is confined to a 
letort not having a tendency to refute the charge 


* cited m the M^dhamya^ SmrUwhoendrvcd^ SnvrUi- 

«ara, Ihpacotlvca, and SuhodJiim , and by Balamhhatta and Mitram%87 a 

V 
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of thFiftst^port ^ Having thus restricted the party complained against, 
of the text Yio proceeds to apply some observations tathe complainant. 

A complainant shall not charge another with a matter which 
has been already charged against him, and of which he has 
not cleared himself, nor shall he introduce anything foreign 
or contraiy to what had been alleged at the time of his ori- 
ginally piefemng the claim It is declared, that whatever 
fact, in whatever manner it may have been represented at 
the time of preferiing the original claim, that same fact should 
be reduced to wnting m the same manner at the time of 
rccoiding the declaiation 

Objeotion re- 5 But [should it be objected,] that by formerly enjoining 
phodto. 

that the writing in piesence of the party complained agamst 
must be the same as the original claim, it is consequently 
supeifluous to repeat, that anything foreign to that which 
has alioady been repiesented should not be introduced , the 
leply IS, that the former text meiely enjoins the necessity of 
lecording the same subject as had been stated by the plain- 
tiff at the time of his making the original claim, and not 
another subject in the same cause , as ifthe plaintiff, at the 
time of his preferiing the oiigmal claim, should have declared 
that a ceitain person owed him the sum of 100 rupees with 
interest, he should not declare in presence of the adverse 
^ party at the time of lecording the declaration, that the debt 
consisted of a bundled pieces of cloth with interest 

Distinction 6 Should he do so, this would be entering on another 
foamer subject, the penalty of which would be non-suit and fine. 

text . 

But the text probibitiog the mtroductiOD of anything feweign 
to the oiigioal claim piohibits also the shifting the nature 



\ 
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the proceeding, even tliough the subject of the proceeding be 
the same as if the plaintiff, at the time of his making the 
original , claim, should declare thatanothei had borrowed 100 
rupees from him at interest, and that he would not repay it , 
and at the time of^iecording the declaration, he should 
charge his adversary with having taken by violence the same 
sum , consequently,* in the former instance, theie is a pio- 
hibition against introducing a new subject, and in the latter 
a prohibition against entering on a new ground of action 

7 This has been cleaily defined by Ndreda “ That 
man who forsaking his original claim rests on other grounds, 
is to be non-suited by reason of the confusion of his pioceed- 
ings.”* 

8 One who is^non-suited is to be fined, but he does not Non-smt does 

not invalidate 

therefore forfeit all claim to the spbject-mattei Consequent- the claim 
ly the injunction heie intioduced, “ a peison anaigned not 
having cleared mraself,” &c is merely intended as admon- 
itory to the paities against eiroi, but it does not affect the 
validity of the original claim Hence the oidinance subse- 
quently deelaied, “The king shall investigate judicial pro- 
ceedings m dkhondjide manner, divested of inadveitencies”*f“ 

9 This must be undei stood as having i elation to a civil Difference m 

® the case of a 

action , but in criminal prosecutions an enor is fatal to the oivii action 

from a crummal 

, prosecution 

* Cited in the Smritichaiid^'wd^ Vy<ivaMramayuc'ha, Vivddatan- 
dam^ Veeraimirodaya^ Calpataru, and Mddhavtya 

t YdQnyoAmlcydy cited m the SmriiichiiiUdmam^ Ytvddaiandava^ 

Svh<^dkin% and D%pc(/ccd%ca , and by YtswarUpct^ Mitramisra^ and 
BulamhhdAa. 
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cause, as Ndreda has declared ■ " A verbal error is not fatal 
m civil actions should it appear m actions brought for 
seduction, or for debt, or for landed properl^j, the plaintiff is 
to be amerced, but it does not annul his claim”* The 
meaning of this is, that m all civil* suits, not involving 
criminal proceedings, a verbal erroi, or the appearance of 
inadvertency, is not fatal, oi not destructive of the claim , 
that 18 to say, the oiiginal claifn is not rendered void The 
example given is an action for seduction, &c 

Eiror &t»i 10 As in actions foi seduction, oi for debt, or foi landed 
nai ^prosecu- pioperty, by the appearance of inadvertency, the plaintiff is 
not to a civil to be fined, but his oiiginal claim is not rendered void, so in 
all civil actions Fiom the specification of the term civil 
actions, it IS infeinblo, that in the case of a criminal prosecu- 
tion, erior is fatal to the cause As if a man, at the time ot 
making his onginal complaint, should asseit that he had 
been kicked on the head, and at the time of recoiding his 
charge, should allege that he had leceived a blow of the fist 
on his foot 111 this case, he is not only to be amerced, but 
his cause is to be dismissed 

Exception to 11 An exception, huwcvei, is piopounded to the rule 
re^mm^on^^ against recrimination previously to the refutation of a 
chaige ** He, the pcison complained against, may recrimi- 
nate in charges brought tor abuse and assault/*f 


* Cited m the VyavaM) amaf/uc'ha, VivMatandava^ Jliddhaviyaf 
and Veeramitrodaya, 

t Ydjnyawalc^^ cited in the VvoMaiandava^ MddAamycii Smritir 
chandHcdy Dipacahca, and Suhodhmiy by VvswarOjmy Matramimiy 
and JSalambkafta, i 
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12 In proseeutions for abuse, vrbether verbal or personal. Explanation, 
and in assaults, that is,' attacks committed witb poison or 

with offensive weapons and the like, leciimination being 
allowable, the person complamed against may, without 
having refuted the charge bi ought against himself, recri- 
minate his accuser 

13 But [should it be objected,] that in this instance it ObeoUonre- 

plied to 

IS equally impossible to hear the two allegations at once, 
because the leciimination involves anothei complaint, and 
that it is no answei, because it does not refute the fii*st 
charge ; the reply is, that the leciimination is not used for 
the sake of trying two different pleas, but for the sake of 
obtaining a mitigated, or averting a weighty punishment 

/ 

14 * As if a person, being* charged with having abused Example 
or assaulted anothei, should plead that the complainant was 

the first aggiessor, a mitigation of punishment might be the 
consequence, as Ndreda has said “ It is a settled rule, that 
the first aggressor is the chief delinquent He also is a 
wrong-doer who attacks in the second instance, but the 
punishment of the fiist pai ty will be moie seveie/*f But where 
the parties simultaneously aggress, there is no difference in 
the punishment, as appears fi om the following text '' If there 
can be no distinction found between the parties, and the 


* Ttus seems analogous to the plea of son assavU demssm^ m the 
English law ; but from what has preceded, it would appear that the 
equitable doctrine of set was not recognized in the Hmda code 

t Cited m the Veoddatmdava^ Uddha,v%y(x^ ISmnt%(Aan(linodf and 
YssrmMrgdaya, 
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abuse, assault, and violence be simultaneous pn the part of 
both, the punishment of both is to be the same ”* 

Beoapituia- 15 Although it is impossible to try both allegations at 

tiim 

once, yet m charges of assault, &c , lecnmination is perti- 
nent , but in actions for debt and the like, it is vain. Hav- 
ing thus propounded the law with lespect to the parties, he 
proceeds to declaie the duties of the judges and assessors 


Section 2 


Of Mesne Process 

Security to 1 “A competent surety must be taken from both par- 
the eatiB&ohon ties for the satisfaction of theawaid”‘f “ Both parties,” 

of tho award 

that 18 , plaintiff and defendant A competent surety,” 
one who stands in the same relation to the affair A repre- 
sentative must be taken fiom both parties, from the plaintiff 
and defendant, foi the satisfaction of the award,” for the 
deliveiy of the sum, or the fulfilment of the penalty adjudg- 
ed in all pioceedings by the judges and assessors 


In default of 2 If this be not practicable, persons must be appointed 
partSs^’to *be to guard the parties, who aie to provide their daily subsist- 
eiiarded as has been declared by Cdtydyana " If a party is 

unable to furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser- 
vice of his guards Thus the lule foi takmg security 


* Dundavioecaj Smntichandncd^ and Veeramitrodaya, 

t Ydo^yawalcya^ cited in the VyavaMrarmyUdha^ SubodMm^ Viv6r 
datandava^ Dtpacalica , and by ViBwarwpa, Mitramwra^ BidamhhaOita 

9 

t Cited m the Yyavdhdraifmyudha^ V t>vdda^ndava^ Veerawdrodaiyai 
Dipacfxhca^ and Mddh<xviya • ' 
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froiR the litigant parties has been declared, and it remains 
to shew the object of this measure 

Section 3 

Judgment %n Adwm for Debt 

1 In the case of a denial, when the claimant proves 'What jnde- 

ment to be 

his allegation, the defendant, being cast, is to pay the amount, given^^^inat 
and an equal amount to the king A person bringing a mg cut 
false claim is to discharge twice the amount of his claim 
A denial of the claim alleged by the plaintiff being made by 
the defendant, and he being cast, or compelled to submis- 
sion by the witnesses or other evidence, shall pay the amount 
claimed to the plaintiff, and to the king an equivalent fine 
as a mulci 

» 

2. But if the plaintiff cannot establish his claim, he What jndg- 

* ment to be 

becomes the false claimant, and hence he is to pay to the given against 

a plaintiff foil- 

kinff a fine equal to twice the amount claimed, and the mg to establisii 

® ^ biB claim 

same rule obtains in a plea of former judgment or special 
plea In these instances, the plaintiff concealing the fact, 
and being overcome by the defendant, shall pay a fine to 
the king equivalent to twice the amount obtained , but if 
the defendant cannot establish his former judgment and 
special plea, then he is the false claimant, and being over- 
come by the plamtiff, is to pay to the king a fine equal to 
double the amount claimed, and the amount claimed to the 
plaintiff In a case of confession, there is no fine 


* Ydjnyawalcya^ cited in the Vivddatandavay » Veera/Kinlrodaya, 
Bmf^wh^mdrtcdy D%pwsoXv(ia^ and Suhodhins and by Visi^rilp<t^ 
Miiramwa^ Balaunbhatia 
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® above quoted relates only to jacjbions for 

aotiowferdebt because the fines apphcable to other cases have been 
propounded separately , and it is not applicable generally, 
because in cases where there is no property claimed, it 
could not apply , and although there is a special provision, 
“ The debtor shall be caused to pay by the king,”* &;c 
which also relates to actions for debt, yet that contains a 
distinction which will be hereaftei treated of 

^ 4 Or the text quoted may be admitted to be applicable 

cases, and thus interpreted — a' demal of the allegation 
being made by the person against whom it is brought, and he 
being overcome by the evidence adduced by the complain- 
ant, shall pay a fine proportionate to the several causes 
of action. The connective particle may be used affirma- 
tively, and the teim “ to the king” may be considered as a 
meie recital If the complainant cannot prove his allegation, 
be becomes a false claimant, and shall pay a fine in money 
equivalent to twice the fine presenbed for each cause of action 
In this instance, as in the former, the same rule obtains in 
cases of a plea of former judgment and special plea 

Section 4 

Special Rule respecting the Answer 
laftrence 1 From the junction, that the " claimant shall immfu 

from a former 

t«rt diately I’educe to writmg the evidence of the thing to be 


# 

* Y^nycLwalcyct^ cited in the Dtpouiohccij YivddixJbhwfig^tifivci.^ 
]\vdddrnavmetVy Uddhanya, and Smi itichandncd. 
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proved it may be inferred, that in the delivery of the 
answeiv^some delay is permitted 

2 But an exception has been laid down In a capital Exception, 
offence, theft, assault, and abuse, [where] a cow [is the cause 

of action], slander, aggression, women , let him contest im- 
mediately yf otherwise, at option ” 

3 " Capital offence,'' which signifies an attack upon the Explanation 
peison or the like, by means of poison oi weapons Theft!' 

petty larceny * ** Assault and aftuse,” attack eithei on the 
person or character Its nature will be subsequently ex- 
plained '' A cow," a milch cow “ Slander', an accusation 
tending to loss of caste ** A ggressmn" an attempt either on 
life or property. This compound has its termination in the 
singular number, each of the terms composing it being singu- 
lar { Women" women of family, and slave girls In the 
former case, character is involved, m the lattei, property 
Let hvm contest %mmed%aiely ” The answei is to be imme- 
diately given, and no delay is to be allowed Otherwise " in 


* Ydjnyawalcya, cited m the Dipacalica, and by Balambhattu 
tlbid 

X When two or more words come together, each in the same case, 
and which, in the usual mode of construction, would be separated by 
a corgunction equivalent to ‘‘ and,’’ they may be formed into a com- 
pound of the third species called Bwimdwa There are two modes of 
forming compounds of this species In the first mode the compound 
is considered as many, and the last word is therefore put m the dual 
of plural number , and in the second mode, the aggregate is consider- 
ed as Ofie, and the last member is, consequently, put in the singular 
number and neuter gender. Wilkins’s Grammar, 569 The passage 
in the text is an example of the latter species of compound 

W 
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other actions, delay in delivering the answer has been declared 
optional with the parties, or with the assessors and judges. 

Section 6 

Indications of Falsehood. 

indicationa 1 " One who IS Constantly shifting his position, licks 

of ftlsdiood ^ ^ ^ 1 j j. j 1- 

enumerated, the comer of his lips, whose forehead sweats^ and whose 
countenance continually changes colour , one whose mouth 
dries uj), and who faulters in his speech , who contradicts 
himself often, one who does not look up, or return an 
answer , who bites his lips , one who undergoes spontaneous 
changes, whethei mental, verbal, corporeal, or actual , such 
a person, whether undei a charge or giving evidence, is 
esteemed false 


Exposition 2 One who undergoes spontaneous changes or alter- 
of the text ” as are not caused by feai oi other passion , 

whether mental, verbal, corporeal, or actual, is esteemed 
false whether under a charge or giving evidence 


Further ex- 3 He then explains those changes particularly '' Who 
ianation constantly shifting his position ” who cannot remain in 

one place ‘‘ Who licks the corner of his lips who rubs 
the tip of his tongue about the extremities of his lips. 
These are actual changes 

j)jtto 4? “ Whose forehead sweats ” whose foi*ehead is marked 

with drops of perspiration Whose countenance conHn^ 
ually changes colour undergoes an alteration in colour 


( 

* Ydi^nyawtileya, cited in the Svhodh/im, and and by 

ApatadUya, Mitramwa, BalambhaUa, VUwai^pa 
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from dark to peHe. These are corporeal changes. One 
whose mowA dries up, cmd who fmdters vn his speech ” 
who hesitates, and hardly articulates in his speech. Who 
contradicts himself often ” whose words are much at vari- 
ance with each other These are veibal changes ^One 
who does not look up, or return an answer ” one who does 
not give a direct answer, and who on being looked at does 
not look a man full in the face This is a sign of a mental 
change One who bites his lips or who contoi'ts them 
This also is a coiporeal change * 

6 These are declared to establish merely a probability Those symp- 
of falsehood not a certainty, from the difficulty of distin- 
guishing between changes which have a cause, and those 
which aie spontaneous Should any intelligent man be able 
to explain the distinction, even this is not a cause of failure 
As people do not perform funeial ceiemonies on the appear- 
ance of the probability of a pei son’s dying so, m these 
instances, although it should appear probable that a person 
will be defeated, still it is not the proximate cause of defeat 


* The manner and deportment of witnesses is very commonly a 
pnncipal ground of assent to or dissent from their testimony, and is 
doubtless a very rational indication of the existence or want of sin- 
centy That the disposition of the witness will have an influence on 
his manner is undisputed , the adequate observation of it is, however, 
a matter xequinng the moat skilful and judicious discernment , the 
detection of affected plausibihty, and the assistance of constitutional 
timidity, are objects which respectively import, in an eminent degree,, 
the .administration of justice Appendix to Pothiei, p 256. And 
in a subsequent place, a passage from Lavater cpnnected with this 
subject having been quoted, a citation from Halhedk Code of Gentoe 
Laws IS given, descriptive of symptoms similar to those mentioned 
n the text 
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Cases of non- 
suit and fine 


Explained 


Cases of con- 
flicting claims 


6 Moreover " One \rho on. his own authority deeides a 
doubtful cause, one who flies, and one who being munnunied 
stands mute, is to be cast and amerced.”* One on hs 
own authority, without having recourse to proof: deoideo, 
by duress or other means, a douhtful cause * one in which 
the claim is denied by the debtor, shall be cast and flned. 
Being sued after having confessed the daim, or after its 
being proved against him, one who flies or absconds, and 
being sued and summoned by the king, one loho stands 
mute in the assembly, are also to be cast and amerced. 

7 “ Whether under a <^rge or giving evidence, is 
esteemed false ” From this text, it might be inferred that 
a meie asceitainment of probable defeat was intended. The 
woid “amerced” has been used to preclude that supposition. 
The woid “cast” has been used to obviate the supposition, 
that such person is only to be amerced, but that he does not 
incur the foifeituie of his claim -f- 

Section 6 

0/ Conflicting Clavtns 

1. When two claimants come into court, and simultane* 
ously prefei a claim as if one person havmg obtained a 
field by gift, and enjoyed it for some time, and then on an 
emergency goes with his family to {mother part of the coun- 


* YAsnyawahya, cited in Ikpousotwa ksA SvhodShxfu, and by 
VtsteofUpa, jBalambAaita, Aparadxtya, and Mttramttra. 

t In a former verse, chap. ii,‘Section 1, §§ 9, there vras a provisicm 
against the forfeiture of the daim in certain cases. The provision 
for it here is mtrodnced, to shew that such consequence follows in 
some mstances 
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try , and another individual, having obtained the same field 
by gift, and enjoyed it for some time, goes abroad, and after- 
wards both of them returning, come into court simultdhe- 
ously, each claiming the field . in such a case, which of them 
is to proceed ? In answer to that, it is stated 

2. “ Both having witnesses, the witnesses of the first Who u to 

claimant are to be adduced But the first claim being 
rejected, they will be those of the second claimant ”* " ” 

Both claimants having witnesses, the witnesses of the first 
claimant are to be exammcd By the first claimant is meant, 
not the man who makes the first claim, but the peison who 
claims the first gift and occupancy 

3. But if the advei'se pnity should admit the assertion, Exc^bon. 
saying, that it is true, but that jus adveisary sold the field 

to the kmg, who gave it to him, oi that he bad received it 
as a gift from another, to whom it had been given by his 
adversary, then from the incapacity of the first claimant to 
offer proof, his claim being rejected, the witnesses of the 
second claimant aie to be examined The witnesses of the 
person who claims the second acquisition and occupancy are 
in this case to be exammed This is the most coiiect inter- 
pretation 

4 It is wrong here to apply the rule, that m case of 
denial, the witnesses of the plaintiff, and in the case of a in- 

plea of former judgment or special plea, the first claim 


* Ydgnyaunlcya, dted by VwmiriljKt, BalatiMiMa, and Mitror 
«ntm;^aodmtheiS^to(2&mt,i>ipaca2ica, YyamcM/ra- 

chmt&mam, and Smntu&ra. 
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being rejected, the witnesses on the peii of the defendant 
must be examined 

AremiMiitin 5. That has been already dedared in this, ” The claimant 

njvport of the 

•bov» opinion shall immediately reduce to wntidg the evidence of the thing 
to be proved,”* * * § and ui the subsequent texts; and there 
would be a repetition, if such were the meaning The dis- 
tinction has been clearly laid down by Ndreda in the follow- 
ing texts "In a denial, the plaintiff is to adduce the evidence . 
in a special plea, the defendant and m a plea of former 
judgment, it is only necessary to produce the decree.”'}* 
Having recited this text, he proceeds “ Where there are 
two claimants to one cause of action, and each has witness- 
es, those of the prior claimant are to be examined.”! 
case being distinct fiom all others, has been provided for 
specially 

Section 7 

Of an Action attended by Fa^er§ 

A waganng 1 “ If the claim be attended by wager, the losmg party 

pftrty being; 

oast, must IS to be Compelled to pay a his wager, and the thing 
fine wd wager, claimed to the plaintiff If the claim or judicial proceed- 
daim, ing be a wagering one, or joined with a wager or stake, 


* See Chapter ii, Section 3, verse 1 

t Cited in the VyavoMraAintdmant^ but Cdtydyam mthe Smnh^ 
chmdncd, 

I Cited in the Viifddatandava^ FyavoMracAtnidmam, and Smn- 
tiidra. 

§ This IS not exactly the wager of English law , being in tact nothing 
more than a simple bet on the part of the htigant nsmg it, that he 
obtains judgment ^n his side 

IT YdQnyawalcya^ cited in the Subadhim and and by 

Aparad%tya^ Balamhhatta^ and V^swarUpa, 
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then thA party who losec^ or is cast in Ba(^ wagering cause, 
shall be compelled by the king to pay the fine specified, 
and jbhe wager made by himself, to the king, and to the 
plaintiff the property foimii^ the subject of the claim 


2. Where any person, infiuenced by vehemence, engages Wagw may 
in the event of his being cast, to pay a hundred ponds, and 
bis adversary does not engage at all, there also the cause 
may be proceeded on. 


3. Should the event of that cause prove the wagering inwhubcan 
party to be cast, he shall be made to discharge his wager, pontitdeforit. 
together with a fine. But should the other paity be cast, 
he is only to pay the fine, but not^the wager , because the 
distinction has been observed of the wager made by the 
party himself * 

4 So, where one party wageiti a hundred, and the other Each party 
fifty , in the event of loss, each paVty is to discharge bis Saown 
own wager From the condition expressed, ** If the claim 
be a wagering one,” it follows that it may be without wager 


Secjtion 8 

Special Rules of Proceeding 

1. The king shall investigate judicial proceedings in a Tnal to be 
bond fide manner, rejecting ambiguity {(Thala *) , but should 


^ * Fratid (C^Aald), or perversion and misconstruction, is of three 
sorts : 1st, verbal misconstruing of what is ambiguous , 2d, pervert- 
ing in a hteral sense what is said in a metaphonc&l one , 3d, genera- 
lising what is patUocdar.— H. T Colebrooke, on the Philosophy ol 
the Hindus, Transc R. A. 8 , vol. i, p. 117 
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the truth not be estabhshed according to judicial form, 
failure ensues 

2 Neglecting or xiasting aside ambiguity, ov what may 
dm the real have been stated unintentionally, the king shall investigate 
or try judicial proceedings in a bond fide manner, accord- 
ing to the real circumstances of the case , and if the facts 
as they exist in reality be not established or proved accord- 
ing to judicial form, failure ensues, or defeat is the conse- 
quence Therefore it is necessary to proceed according to 
the real circumstances of the case 

Bv the judges 3 It becomes the judge and assessors to use all means, 
an assessore other, to induce the parties to declare the truth ; 

m which case a decision may be passed without having 
recourse to witnesses or other evidence But as it is im- 
possible m eveiy case to decide agieeably to reality, a 
decision most be made according to the witnesses or other 
evidence this is the alternative 


Two methods 
of decnding cer- 
tain and un- 
oertain 


4 As has been declared ‘'Two methods have been 
propounded, the one certain, the other uncertain Certain, 
IS wheie the real facts of the case are represented , uncertain,* 


IS wheie the facts are doubtfully stated A proceeding 


earned on in the certain mode is the primary one, but the 


* Tejrnyawalcya, cited m the Subodhim and DvpoboaiAca, and by 
Vuwa/rilpci, B(dimk^ta, AparadttyoL, 

t Ydjwyawalcya, cited hy Aparodi^ya, Balambikatta, and in the 
yiivddaiandava 
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uneeriAin'iiidde is seoondary^ because a dedsion passed on 
the faith of tnitten proof and witnesses may be sometimes 
correct and sometimes otherwise^ for witnesses and other 
evidence may be &lse. 

5 " Shonld the truth not be established according to Proof of a 

part, when the 

judicial form> faolure ensues ” An example is now given of whole daim u 

denied, is otooi 

this latter part of the text. In a denial of more than one of the whde 
written claim, if confuted in a part, he shall be made to pay 
by the king the whole amount of the claim , but that which 
has not been represented should not be received 

6. In a written allegation, comprising more than one, or Explanatum 
several claims for gold, silver and cloths, for instance, should 
the defendwt deny or disallow the whole if confuted, or 
forced to an admission by witnesses oi other evidence in a 
part of the claim, the gold, for instance, the king shall cause 
him to make good to the plaintiff the whole, comprising the 
silver and the other articles specified But " that which 
has not been represented should not be received ” that thing 
which has not been mentioned at the time of making the 
first representation must not he received , as if the plaintiff 
diould assert that he had forgotten a certain article, his 
assertion xniist not he received or attended to by the king 

7 This is not merely an express precept , because the EuU not 

merely expreu, 

defendant is proved to have been false in one instance, and but deducibie 

^ from reaaon- 

therefore it is presumable that he is false in another , and be- 


* cited by JBalambhaita, Vtswarupaf MUtamisra, 

Apa^adU^af and Suhpmi, 


X 



186 


HTTACSHjLRA. 


cause tlie plaintiff is proved to have been tniib in one in- 
stance, and therefore it is presumable that he is true in 
another The text of the contemplative sage is thus associ- 
ated with the result of inference, or in other words, pro- 
bability. 

• 

A decision 8 A decision being passed according to reasoning and 
ference being cxpress law, should it not be conformable to the real ments 
blame atts^es of the cose, the judicial officers are not blameable, as Ooutama 
h^ declared Inference is the mode of discovering the 
truth relying on that, therefore, let a conclusion be formed. 
He then proceeds to declaie, " that the king and his officers 
are exoneiated from blame” [in such cases ]* 

Erroneous 9 This lule respecting a person who has been confuted 
supposition no- must not be mterpieted simply to imply the rejection 

of the defendant’s statement , because it expressly declares, 
that the king shall cause a peison who is confuted in part 
to make good the whole 

Cdtydyana says In an action comprising many 
specud mean- claims, the creditor shall lecover that property only to which 
he can establish his claim by witnesses or other evidencp.”f 
This text relates to the discharge, by the son or other heirs> 
of debts conti acted by the father or ancestor 


To w h 1 0 h 11. In this instance, if several claims be preferred against 

above rule 

dow not aipfiy a SOU or other heir, and he plead ignorance, he is not a denying 
party , and if confuted in pait, he does not incur the impu- 


* Cited m the Vivddatandam 

t Ibid. And m the VyavaAdrachmtamammd ViviMmvaim 
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tation of falsehood Hence, the text concerning a denial in 
the case of several written claims, does not here apply, from 
the absence of denial, and the consequent absence of the 
required inference. 

12 Therefore the latter text of Cdtydyana must be con- OAtydyma^s 

text refers to a 

sidered generally operative in a plea of ignorance, exclusive plea of xgno- 
of the particular ordinance concerning a denial. 

13, " In all actions foi debt, and other actions, approach- should the 

evidence prbve 

ins to certainty,* if more or less be proved, the claim is not more or less 

® Ihan the claim, 

fully established ”+ This is deelaied by C'diWyana which roconw. may 
means, that a part only of the claim, or more than the claim proof, 
being proved, by testimony or other means, the whole is not 
thereby estabhshed Should this text be adduced in opposi- 
tion, and should it be argued, that the proof of one part 
of the claim cannot in any case -establish that pait which is 
not proved, the answer is, that although the meaning of the 
text IS, that by reason of the necessity of pioving the whole 
claim, the pioof of a pait oi of more by the witnesses 
adduced does not establish the whole wh’ch is to be proved, 
still from the use of the terms " not fully estahhshedf the 
meaning is, that a doubt remains, and that recourse must 
be had to other proof This also is wan anted by the text, 

" rejecting ambiguity 


♦ ** Sthvrapryeshooy approaching to certainty " Proof in a case of 
seduction or the hke is dependant on evidence, &c resting on tokens 
or other weak grpunds , therefore, in such cases there is uncertainty 
But in cases of debt and the like, the proof depending on evidence 
resting on strong grounds, these cases are approaching to certainty — 
Sttbodhim, 

t Cited in the Veeram%ttvdayay/Smriti<:lmid?icd^Siid Vtvddatandam 
t Section 2, §§ 1. 
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n fiiiin ni i' “ criminal prosecutions, if part of ^e tkiaxge be 

{woved by witnesses adduced to establish the vhola charge, 
fiir ih« la this case the whole charge is proved, because this alone is 
sufficient proof in such prosecutions, as appears from the 
following text of Cdty&yaim “ In cases of adultery and 
theft, the whole charge is proved, should the witnesses 
adduced depose to the truth of any part of it”* * * § 
nisquMtioB 15 . But [should it be objected], that “ In a denial of more 

at to the mode , 

of prooeediBg than one written claim, &c is one sacred text, and “ In an 

when two la- 

^ teste dif- action compnsing many claims,” &c is another sacred text , 
— ^that heie no authoiity can attach to either, from their 
opposition to each other, and their bemg mutually conflict- 
ing', and that they cannot be reconciled by applying them 
to different subjects , — ^it is answered, th^t “ when two sacred 
texts oppose each other, that which is most apphcable has 
most weight ”f Where two sacred texts contradict ea^ 
other, the contradiction must be rejected by referring them 
severally , and that which is apphcable, by general or par- 
ticular inference or otherwise^ has most weight' or authority. 
Should it be asked how this applicability is to be made 
apparent , it is answered, by expenence, by ancient experi- 
ence, showing the relation between cause and effect § 


* Cited m the Veeramitrodaya, Smntichandned, and RteieMraa- 
vatetu 

t T^nyomdeya, quoted by StUaptmi, Balambhatta, ke. 

“ Ootmryapvlbadade, lukthma, by genend or particular inference.” 
The exception supersedes the general rule , and this i^the method of 
construing the universal and special rules ■ “ or otherwise,” applicable 
or not BO, by reason of its being appropnate or the reverse to the 
subject-matter —Subodium 

§ In logic, Awwaya and Vya^reka : the first is the relation of events, 
of which when never one occurs, the other also oecun ; the second 



SPSOUIi BULBS Of F^OCBEDINO. 


189 


16. Motsover, in tbe instance in question^ it ia proper to 
apply the nUea severally, and in all instances, it is optional 
to refer rules according to their applicability to particular 
cases. 

17. A special exception is propounded to the gene^ Ezoaiitioiiu 

/• • 1 • T fitvour of tho 

rule respecting conflicting authonties ** It is a fixed rule, mored code 
that the sacred code is of greater authority than the rule of 
ethics ’** Ethical codes, such as those compiled by UsaTMaa 
and others, indeed, having been already excluded by the 
text “ conformably to the sacred code of laws,”f it follows 
that the ethical rules here meant are those which treat of the 
duty of kings, and are included in the sacred code Where 
the sacred and ethical codes are at variance, the former is 
more authoritative than the latter this is the established 
r^le or definition. 

• 

18. Although there is no essential discrepancy between snpenontfof 
the sacred and ethical codes, owmg to their conjoint oper- ^ ^hicin 
aboD ,yet, from the superionty of the subject of religious duty, 

and the infeiionty of the moial code, the sacred code is of 
greater authority * this is the meanmg The superionty of 
spintual matters has been exhibited in the commencement 
of the work, Therefore, when the sacred and eithical codes 
oppose each other, the latter must give way, and it is not 
optional to refer them severally 


IS the eontt^on of nrciimstsnces, of which when one occoni not, the 
other also does not oecnr. — Note to Dig, vol. i, p 9. 

* Tdonj/Modleifa, quoted by Sidapam, Balambhatta, &c. 

^ Chap. 1, p. 1, §§ 8. ' 

t In the first Cfiurpter of Bebgious Duties and Ceremomes. 
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certam toiu jg What IS the example * " A mwi may unliesitatingly 
mtiy at van- jjjji ^ spiritual teacher, or a child, or an old man, or a learn- 

ance, not exam- ^ 

pies of the pnesfc, comincr with an hostile intent There is no 
guilt at all imputable to the slayer of a person coming with 
an hostile intent, whethei overt or concealed; for wrath 
meets wrath “ Let a man in battle strive to destroy a 
person coming with an hostile intent, even though he may 
have studied the whole Vedanta by such an act he does 
not become the murderer of a Biahmin These are speci- 
mens of moial rules Having slain a Brahmin unwit- 
tingly, such IS the pi escribed expiation, but there is no 
expiation permitted to one who wilfully kills a Brahmin ”§ 
These and others are texts of the sacred code. But these 
extiacts should not be quoted as conflicting instances of the 
sacred and ethical codes, where the former should be held 
to prevail ovei the latter ^ 

Because the 20 For as these two do not apply to the same subject, 
are corrobora- there IS no opposition, and consequently no room to assign 
Ste%ticrS^toxt! relative supeiiority " A man may unhesitatingly kill a 
spiritual teacher, or a child, or an old man,” &c These and 
the other texts have been merely recited m corroboration of 
the following texts, commencing, “ A Brahmin may take up 
arms in defence of religion” " In self-defence, and in 
pefence of sacrificial apparatus, in war, and in guarding Brah- 


* Menu and Vishnu m the Vivdddrnavasetu , but uncertam m the 
Veeramitrodat/a^ 

t Uncertam in the Veeramitrodapa , but CuUucabhodtG, sayS; it is 
the text of Menu 

tCdtydyanavci^he Vzvdddrnavasetu, Veeramztrodaya, 

§ Menu, cited by Cullucahhatta, &c. 
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wiins or women, one who lawfully kills another is not culpa- 
ble.”* In defence of oneself, m defence of sacrificial appa- 
ratus, or articles requisite to the performance of sacrificial 
ceremonies, in battle, one who slays another lawfully with 
sharp weapons, who slays a person coming with an hostile 
intent against women or Biahmins, is not punishable 

21 A person may slay a spiritual teacher oi others whose Text rdahng 

to the killing of 

persons are exceeding sacred, if they come with an hostile a brahmm not 

to be construed 

intent A fortiori others From the occuiience of thebtoraiiy 
word " orl^ in the preceding text, and the woid “ even'* in 
a former one prefixed to though he may have studied the 
whole Vedanta^' it is not intended positively to assert that 
spiiitual teachers and the like may be slam f This meaning 
also may be gathered fiom the text of Soomuntoo “ There 
iskno crime in killing any one coming with a hostile intent, 
except a cow and a Biahmin from the text of Menu , 

“ A man must not slay a spiritual teacher, an expounder of 
science, a fathci or mothei, Brahmins, oi cows, all these are 
sacred { * 


• Menu, cited by Gullucabhatia <fcc 

t The whole of this disquisition is rather obscure The meaning 
seems to be this It was declared that where the provisions of the 
sacred and ethical codes oppose each other, those of the former are to 
be adopted to the exclusion of the latter , but it is the object of the 
author to prove that, m the mstances cited, although there is an ap- 
parent variance, they are really not inconsistent , that they may both 
stand, if not construed hterally , that the provisions of the ethical code, 
in these instances, should be considered in an hyperbolical sense, and 
that the authority to slay wilfully, a Brahmin coming with an hostile 
intent, is not meant to be taken in its hteral sense, but is used as an 
argument, to prove the permission of slaying other hostile 

aggressors. 

t Menu, cited by Wlucabhaila, &c. 
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inf 22. The text, by applying it to Ae prolubiti<»i of slaying 
flMir gpiritual teachers, and the like^ coming ^tb an hostile 
intent, is rendered pertinent, bat not otherwise, as the 
piohibition to destroy is conveyed generally in the Rasters 
"There is no cnme in killing any one coming with an 
hostile intent,” &c This text also relates to other than 
Brahmins and the like 

fln^T^hos* incendiary, one who administers poison, 

tiisoggnaton. one attacking with a murderous weapon, a robber, one who 
usurps the land, and one who carries off the wife of another, 
these SIX are denominated hostile aggressors ”* One intent 
on destroying by sword, poison, or fire, one who has lifted 
up his hand in imprecation, one who destroys by means of 
incantations,')' a spy upon the kmg, an adulterer, a seeker 
out of blemishes , these and others of the like description 
are to be consideied hostile aggressors Such is the general 
defimtion of an hostile aggressor 

Brahmins 24 But Brahmins and the like, being hostile aggressors, 

ftnd otbiQr m* 

ored persons, may be opposed by a person not meditating their destnic- 

must in no case ^ 

Ilf ul ly tion, but for the sake of his own preservation. Should they 
be destroyed unintentionally, a slight expiation must be 
performed, but the kmg does not award any pdnisbment 
This, then, being -the condusion, it becomes necessary to 
adduce another text as the example [of opposition between 
the sacred and ethical cod^s] 


* Cited m the Veeramttrodatfa, VwdddmanMUetu, DifioeaUea, 

t The ongmal has it " by means of the A tkurvaaeda." TbsAthut- 
vaveda, as is welljknown, contains many forms of imprecation for the 
destruction of enemies. — Ward on, the Hindus, voL i, p. SI68. 
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2S It i« now decUtted “ The acquisition of a fnend is «■»- 

^ luifying' toe 

more desire.ble than the acquisition of gold and land. There- above rale, 
fore a man must strenuously endeavour to obtain that 
This IS a rule of ethics But the sacred code declaies, that 
" the king, divested of anger and avarice,” &c f In these 
two instances there exists some contradiction for instance, 
in a regular judicial proceeding, the acquisition of a fnend 
would be accomplished by prejudging the success of one 
party * but this would not be conformable to the sacred code, 
in conformity to which, the success of either party not being 
prejudged, the acquisition of a fnend will be defeated 

26. Here then the sacred code is more authoiitative Penance for 

preferring^ tiie 

than the ethical code , and Apastamba has propounded a ethical code 
heavy penance, where ethical and sacred lules interfere with 
each other, for the person who inclines to the ethical The 
penance endures twelve yeais 


* Uncertain in the Vee? amitrodaya 
t Chap 1 , Sec 1, §§ 2 


Y 





CHAPTEB m 

tide iiAtttve oi 


Section 1 

1 It has been said “ The claimant shall immediately Text cited 
reduce to writing the evidence of the thing to be proved 

but m anticipation of the question, what is the nature of 
that evidence ? 

2 *' Evidence is said to consist of written proof, posses- Four sorts of 

. evidence^ 

Sion, and witnesses. In the absence of all these, one of the 
divine tests is prescribed 

3 Evidence is that by which a matiei is established or s'urther di- 
decided. This is two-fold, human and divine human evi- deSce ^ 
dence is three-fold, writings, possession, and witnesses Such 

is the opinion of eminent sages Wiitings are of two sorts, 
officialand private. The ofl&cial sort has alieady been defined ;-|- 


* YiSufnyawolcya^ cited m the Veeranutrodaya^ Vyavahdrachintd- 
7mn%^ VtvddaUiiidavay Vyavdk&rajmyud ha 

t In the fixst Chapter, treating of Religious Duties and Geremomes, 
by the following texts of Ydynyawalcya Let a king, havmg given 
land or assigned a corrody, cause his gift to be written for the 
information of good princes who will succeed hsm” Either on 
prepared silk, or on a plate of copper, sealed with his own signet 
Having described his ancestors and himself/’— 
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the private will be treated of hereafter Poseession implies 
enjoyment Witnesses will be treated of hereafter 

^ Should it be admitted, that writings and fitnesses, 
ww^fiod to" their being expressed by language, and from their being 
compiehended in sound,* may bo evidence, but at the same 
time contended, that possession cannot be evidence, [from 
the absence of this capacity,] it is answered, that possession 
Is proof, when joined to ceitain qualities because purchase 
or other pioximate cause of proprietary right may be 
inferred fiom confoimity,'}* or deduced from presumptioD ^ 
and therefore possession is pioof, cither by inference, or by 
leason of its not having any independent existence 

In defiant of 6 In default of wiitinas and the other two descriptions 
otlior oTidoucG) ^ 

be^^rtS^to* evidence, a divine test, the nature and distinctions of 
which will be treated of hereaftei, is propounded as another 


♦ To the due understanding of this, it is necessary to oxphun, that 
according to the Jfimdnsa philosophy, there are three modes of proof 
I^rutf/ubfhu, or the evidence of tlie senses, Unnoomanuy or the 
evidence Iroui lufcrencc , and Skuhdu, or the evidence from sound. 

t Avyubhicharu, or conformity, is a term of logic. “InfTeftwx- 
bkasa, there are five divisions, viz , Suvyvhhicharu, ViTOodhu,^ /SW- 
pruUpuksha^ Usiddhee^ and Vadhu The assignment of a plausible, 
though false reason to establish a proposition^ is called H^twahheua 
Agreement as well as disagreement in locality between the cause and 
the effect, is Suvyubhicha^u” — Ward^ vol i, p 409 

t Arihapati This is a mode of reasoning pccahar to the MtTnAnsa 
school of philosophy Mr Colebrooke on the Philosophy Of the Hin- 
dus, observes Presumption, Arthajiat}, is deduction of a matter 
from that wJiich could not elSe be It is the assumption of a 
not itself perceived, but necessarily implied by another which is seen, 
heard, or proved.”— 2Vaw J?. A S., p. 445, 
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species of evidence ,tQ be resorted io^ with due attention to 
tribe, place, end time. This fact is ascertained from the 
text above cited ** In the absence of all these, a divine test 
IS presciibed and also from the nature of a divine test, 
and of its proof having been declared in the scriptures 

6 But when two claimants come simultaneously into Hunum en- 
court, the one lelyingon human evidence, the other onafmUeto^Si- 
divme test, he who relies on human evidence is to be first 
heard, as appears from the text of Cdtydyana ** When one 
adduces human evidence, and the other appeals to a divine 
t^st, the king will in this instance proceed to examine the 
human evidence, and will not have lecouise to the divine 
tPSt 

7. Moreover, where there is human evidence to establish 
the pnncipal part of a claim, theie also lecourse must not be provoi 

* * by numani ©vi- 

had to a divine test as in the case of a denial of a claim ^nw^xecora© 
for a debt of one hundred pieces of silver borrowed, with had to a divm© 
inteiest, should there be witnesses to prove the deli veiy, but 
not the amount of it, or the late oi the interest specified, and 
the claimant should oflTer to piove these facts by a divine 
test, here also, confoimably to the rule, In a denial of more 
than one wi itfeen claim,” &c a divine test cannot be had 
recourse to, for the purpose of establishing either the amount 
of the debt, or the specified inteiest 


test 


See supra^ § 2 

t H<mn§ teen declared in the ecnpiures Where there is any 
visible proof, it is improper to have recourse to that which is unseen 
and as the nature of the divine test as proof, is contained only in the 
scriptures^ and it is not palpable to the understanding of the world, 
BO lungas ihere Divisible proof, invisible evidence should not be 
resorted \ar^Setdcdh%nu 

$ Cited ki the Teerwnvlrodayay FyavaAdracAtTsfdmant, Yivddaian- 
denfOi VyavoAdramadhava, but JVdreda in the Smn- 

ttchint&mam mi Vydmhdrctmciyiidkan 
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*■ * * * § 

Tie • a me 8 This has been declared, by Odi^yanci. " Wliere 
rule declared 

OA^yana, human evidence is applicable to even only one part ci the 
case, that is to be leceived m preference, mid reeoarse>innflt 
not be had to the evidence of those willmg to establish ihe 
whole case by divine test ”• 

DiTiae teat 9. But if there be any text ordaining that a divine test 
to be resorted «* « xmi ± 1 . 

to only in de- must be resorted to in the trial of secret offences^ still that 
fault of human , 

evidence applies only to cases where there is no human evidence : -and 
although Udreda has propounded the following rule, In 
the case of an aggression committed in a desert, in an unin- 
habited place, at night, or m the interior of a dwelling, and 
in the case of a denial of a deposit, divine test must be resort- 
ed to,”i- this also is applicable only in default of human 
evidence This is the general fixed rule an exception to it 
• will subsequently be shown 

Exception 10 In the investigation of aggressions, or assault and 
abuse, and in all cases attended with violence committed 
long ago, the witnesses must be subjected to a divine test/'J 

Proof of CUB- 11 Next are piopounded ceitain rules regardinff writ- 

tom depends on * ^ o o 

wntmgs. mgs and othei evidence “ The*proof of established custom, 
among assemblies of townsmen (piuga,) companies of traders 
{srenij or conventions of different tiades (gunna,) depends 
on documentary evidence There neither divine test nor 
witnesses are available ”§ 

* Cited in the Veeramitrodaya, VyavaMramayile^ha, V%vdd<xtQ/n- 
dava^ SmnUicliandruid, 

t Cited in the Vivddataindava^ VeeramUrodaya 

t cited in the Vwddoitandava^ but CdtydywMk in the 

Yttramxtrodaya^ VyavahdrofihxvMrmm* 

§ Ibid 
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12.' So also in a case relating to the right of a pathway ^ otbwouM, 
or road, and in a case •<>£ a watercourse, possession affords 
the, weightiest proof There neither divine test nor wit- 
nesses are ayailable.”* 

IS. " In cases relating to the pa 3 nnent or nonpayment of in cellar ouw, 
wages being between master and servant, to the nonpayment 
£ot an article purchased, or when a dispute arises concemmg 
wagers laid at dice, or with sporting animals , m all these 
cases the evidence of witnesses must be icsorted to, and 
recourse must not be had to a divine test oi to writings ”*1* 

Section 2 

0/ Belahve Priority 

1. In answer to the question proposed, to which of the The poetenor 

act IB of most 

two acts will the gieater weight attach, when each paity effect^i certem 
adduces evidence undistinguishable in point of prefeience,*^^* 
the one asserting a prior, and the other a posterior claim ^ 
it is declared, *‘In all other mattei, the latest act shall 
prevail.”! 

2. " In suits for property generally ” in actions for debt, Expiaastion 
&C. ** The posterior act ” that which is last done, or the 

later transaction The postenor act being established, he 
who asserts it succeeds , and even though the piior act should 
be established, the assertor on that ground loses his claim 

S. Thus, if one party pioves a loan by its delivery, and Example, 
the other pleads that he owes nothing on account of repay- 
ment, here, in these two acts of delivery and repayment, 
both being established by evidence, the repayment is of the 


* C6Xiy&ycma, cited in the Vetramxtrodaya, VyavaMrackintdmam, 
and iSnarttiehandncd ; but VrthatpcOi in the Yivddatandom 
t Ibid. , 

t F4/m7ai0a7(^a,dit^inthe VivMdbhang&t'nava, Vtiddamavatehi, 
and Ddyataim. 
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greater weight, and the party who pleads the repayment 
obtains judgment * 

Additional 4 So also, if a person having borrowed one handred 

®*””**^* pieces of money at one per cent should at a subsequent 
peiiod agree to pay three per cent, and there being evidence 
to both engagements, that for three per cent is of the 
greater weight , from its having occurred at a posterior date, 
and because, it would be inconsistent with the existence of 
the first. It has moreover been declared, " A posterior act 
not superseding a prior one, has no existence 


Exception m 6 An exception to this rule has been propounded* 
oaeee of mort- . . • 

gage, gift, and " But in the case of a pledge, a gift, or a sale, the pnor 

Sttlo A 

contiact haS“the greatest force In the three instances of 
mortgage, &c , the prior act is the more valid * as if a person 
having mortgaged a piece of land to one person for a valu- 
able consideration, should subsequently mortgage the same 
piece of land to another for a valuable consideration, the 
right will be with the fiist mortgagee, and not with the 
second So also m the cases of gift and sale 


Objection 6 It should not be contended, that as what has been 
QBwered moitgaged to onc person cannot be mortgaged to another, 
on account of the light of the original owner having been 
divested, and that as the gift or sale of things already given 
and sold is impracticable, therefore this rule is impertinent ; 
because itisbeie intended to declare the pnor act to be 
more valid in cases where a peison, tlj^ugh delusion or 
avarice, makes a second mortgage, &c where he has no 
right to do so This rule, therefore, being pertinent, should 
not be impugned * 


* Y^itydwdUyct^ cited in the Vtvddohhfttig&rndva^ DAyQtcitwoi^ 

Vvvddatandava, but Menu in the fyava/idrachintdmam. 
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Section 3 

0/ the Effect of Possessio^i 

1 Previously to shewing how possession is evidence, 
when coupled with certain qualities, he declaies another 
effect of^possessiou ** He who sees his land possessed by a 
stranger for twenty years, or his peisonal estate for ten years, 
without asserting his own right, loses his propei ty in them 

2 By another ” by a sti anger Observes his land Explanation. 

or moveable property enjoyed by another without %nterfer- 

%ng ” does not prevent that other from enjoying it by a 
declaration that it is his own pioperty such twenty yeais 
enjoyment, that is to say, twenty yeais uninterrupted pos- 
session, will be the means of causing loss , and in the case of 
moveable property, such as elephants and hoises, in ten years. 

3 But [it may be objected,] that this is inconsistent, as tLs 

non-interruption cannot destroy pi opiietaiy light, non-intei- mterpretation 
ruption not having been recognized, either in piactice or 

theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary light does not acciue fiom 
twenty years possession, and that possession, being merely 
evidence of right, cannot create the thing to be proved , and 
moreover, that it is not included among the causes of pro- 
prietary light, such as mheiitance, &c as detailed in the 
following text . “ An ownei is by inheritance, puichase, pai- 
tition, seizure, or finding Acceptance is, for a Brahnnn, 
an additional mode , conquest for a Cshetrya , gam for a 
Vaisya or Sudra*'’f These eight Goutama has declaied to 


* Ydjnyawalcya^ cited in the Vxvddaiandava^ €mritichandi 
Vy(miM7nniay&dha^ Smntudia^ Vivddahkangdrnava 

t Yivddatmdava, 
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be causes of right, but he has sot enumerated possession. 
Therefore it is not right to affirm that twenty years posses- 
sion IS a mode of creating proprietary right , and as the 
causes of inferring right are facts of worldly concern, it is 
incorrect to infer them solely from a passage of scripture 
This pomt will be amply discussed in the Chapter treating of 
Inheritance, but the text of Qouiama is merely preceptive.* 

Additio^rM- 4 Moreover, " He who enjoys without a title, even for 
jeotxon many hundred yeais, the ruler of the eaith should inflict on 
that sinner the punishment of a thief To assert, theiefore, 
that simple possession confers a right of propeity, would be 
making an assertion contrary to this text and it should not 
be contended, that this last text, ** He who enjoys without a 
title,” &c lelates to concealed possession, and the fiist, 
namely, He who sees his land possessed by a stranger foi 
twenty years,” &c (§ 1 ) lefeis to open possession, because 
the text, He who enjoys without title,” &c has been pro- 
pounded in both without distinction Cdtydyana has pro- 
pounded the same rule In the possession of cattle, male 
or female slaves, &c there is no validity either for the 
[unlawful] taker or his son This is the establishejl rule 
and besides, loss cannot accrue from open possession, because 
it is not a cause of loss 

Areument 5* It must not be supposed, that the exception in favour 
continued. greater validity of a prioi act with regard to mortgage, 

gift, and sale, is intended to imply the greater validity of 


* In other words, it merely enjoins the duties of the several tnbes, 
and furnishes no proof that the modes of acquinng property are to be 
ascertained solely by reference to scriptural authonty. 

t Ndrtda^ cited in the Yivddatandma^ Smtitwhand^ved^ Vyavahd- 
ramayudka. 

X Vivddachandncd, Vnddatandava^ Vyavahdramayudha 
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the posterior act in a case of this desciiption, provided that 
in this instance of landed property theiQ have been twenty, 
and in tibat of personal property ten years possession, be-/ 
cause m such acts (mortgages and the like), no subsequent 
transactions can really take effect A person is entitled to 
moitgage, give, or sell his own property, but he has no pro- 
pnetary right over things already mortgaged, given, or sold. 

A penalty is propounded for the gift and acceptance of a 
thing, where theie IS no ownership "He who leceives a 
thing which ought not to be given, and he who bestows it, 
both these aie to be pumshed as thieves, and amerced in the 
highest penalty”* If this veise were intended as an 
exception to the general rule in the three cases of mort- 
gages, &c , then the exception propounded in a subsequent 
text beginning, "Except pioperty connected with pledges, 
boundaries,” fecf would be iiielevant Hence it follows, 
that no loss can accrue on landed or othei property 

6. Nor is the remedy lost By Ndreda, a loss of remedy 

has been mentioned ansing from piivation (abhava) ofment The text 

does not imply 

cause of neglect, not from piivation of the property "The loss of remedy 
suit does not prosper after the expiratron of the Irmrted 
penod, of a person practrsing indifference, and remaining 
silent So also has Menu “ If he be neithei an idiot nor 
an infant under the full age of fifteen years, and if the chattel 
be adversely possessed m a place where be may see it, his 
property m it is extinct by law, and the adverse possessor 


* See §§ 18 

4 

t VwddaUindava^ Veeramitrodaya 

X I^dreda^ cited in the Vivddatandava, and in some copies of the 
MdacBhara, 
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shall keep it Tlie injury to the remedy* is htm intended, 
and not to the property « It .happens when possessor 
replies with this plea " The plaintiff is neithec an idi^t^ 
nor a boy, nor a minor In his piesence Z ^oyed the 
property for twenty years without interruption. Had I 
unjustly got possession of the property, why did he remain 
passive all the time ^ To the truth of this assertion I have 
many witnesses” In this instance the plaintiff wHl be 
unable to lejoin, but the suit of one not able to rejoin may 
be proceeded on, as appears fiom the text, The king shall 
investigate judicial proceedings in a bond fide manner, re- 
jecting ambiguity,” &c-f* This is the correct interpretation 

Continuation 7 It must not be supposed, that as neither the loss of 

of the argu- ^ * 

the riglit noi of the remedy ensues, the text above quoted^ 
meiely intends an injunction not to remain passive, as a 
peison looking on and not interfeiing, might bem danger of 
losing his lemedy , foi had it been merely intended to con- 
vey an injunction against lemammg passive, it would have 
been idle to define a penod of twenty yeais, inasmuch as 
theie IS no reason to appiehend loss accruing on simple pos- 
session foi any peiiod within the memorj^’ of man If it 
should be asserted, that the definite period of twenty years 
has been used to obviate any objection to the title deed of 
that time, according to the text of Cdtydyana " jSe who 
by viitue of any title deed enjoys the property of a compe- 
tent person for twenty years, the title deed is incontrover- 

other con- tible aftei that period that also is denied, as the capacity 

stmotions pro- * ^ 


* Memiy 6 , § I4J, cited in the SmrKicIiandncd, Vwddatandava. 
t Yd^nyawakya, cited m the Smntichandncd, 
t Vyavahdraynddhavaj Vit^&dfctandava, 
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of obviatmg objections to titie deeds does not apply even toj| ^ ^ 
cases of mortgages, boundaries, and the like, and as such 
[general construction] would nullify the exception of such 
cases, as declared in the following texts of C&tydyana . — 

" The ascertained enjoyment of a mortgage for twenty 
years in virtue of a title deed must be upheld, if such title 
deed is^inexceptionable . After the decision of a boundary 
dispute, a document defining the boandaiies must be grant- 
ed Any errors which that contains must be excepted to m 
the course of twenty years ,”f and the same rule applies to 
ten yeais possession of personal property 


8 The meanmg of the text must theiefoie be declared Bight inter- 
* pretation o f 

in a different manner, which is now done The loss of the t^xt propound- 

ea li08s of 

profits accruing fiom the leal and personal pioperty is here profits intend- 
intended, not the loss of the lemedy or of the right, so 
that the meaning is, that although the rightful ownei legains 
his field after twenty years uninterrupted possession by 
another, yet he loses the intei mediate profits This inter- 

pretation IS conformable to the express words of the text, 
and IS infen ible from the fault of the owner in remaining 
passive 


9 But if the possession had been in his absence, he regains Possession 
the profits also, as appeals from the condition him %vho o6- twenty years 
serves,^' and if the possession had fallen under his observa- 
tion, but been contested, as appears Jlom the condition 
^ withovi interfering so also, if the possession had been 
observed and not contested, but the term of twenty years 
had not expired, as appears from the word “ twenty ” 

t 


* VyfiVixh&ramMhava^ 7%vM<xtmdava 



206 


MITACSHARA 


consideredAmproper to pro- 
^^^‘^'pound a loss of the accruing profits, because the right to 
Bt«red* them also exists , but this can only apply where the profits 
lemain essentially ^n statu, quo as for instance, in the case 
of betel-nut and bread-fiuit plantations, if the fruit be forth- 
coming as well as the tiees which yielded it But where, 
from the consumption of the produce, there is an essential 
destruction of the profits, theie the light to it also is des- 
tioyed * 


Punishment n “ He who eniovs without light for many hundred 

maybeinfliotod ° ^ 

on the unlaw- years, the luleis of the eaith should inflict on that sinner the 

ful possessor, ** 

even after punishment of a thief **+ From this text it may be infen*ed, 

twenty years * n ^ ^ i i* 

that, as IS the case in cases of theft, the estimated amount of 


the property (unduly appropiiated) should be restored, were 
it not for the rule declaring loss after twenty years, which 


IS an exception to that text But even after twenty years, 
punishment is to be inflicted fiom the possession being 
unlawful, and because tlicre is no exception to this part of 


the text 


Becapitula- 12 Hence it is established, that from the fault of the 
^ owner consisting in his neglect, and from the express words 


* This would seem to proceed on the apparently unjust principle of 
the civil law, which makes a distinction between the borrower for use^ 
and the borrower for consumption, rendenng the latter hable in a 
case where the former is not , by the rule that obhgat^o extingmtur 
rei debited intentu ” But the Hindu legislator regards the ordinance 
rather as a rule of positive law, than as the dictate of unfettered 
equity , for he proceeds to state, that the estimated value should be 
restored were it n^t for the positive exception, which must be recon- 
ciled, so that it may not be superfluous 

t Vide supra, § 4 
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of the text, after the expiration of twenty years he cannot 
recover the producib consumed , and the same lule applies to 
personal property enjoyed for ten years 

13. An exception to this rule is now propounded Ex- Exo^ion. 
cept property (connected with) pledges, boundaries, deposits, 
and^of idiots and minors, and except deposits, and the pro- 
perty of kings, women, and learned students 

14. J pledge, and a boundary, and a sealed deposit ” , Explanation 

\ of the terms in 

These being joined foim the plural, pledges, boundaries, and exception. 

sealed deposits “ An idwt, and a minor These terms 
being compounded form the dual number, idiots and minors 
the property of these two, the pioperty of idiots and minois 
pledges, boundaries, sealed* deposits, and the propeity of 
idiots and minors, except these descriptions of property, 
that is, pledges, boundaries, dc^posits, and the piopeity of 
idiots and minoisf A deposit is that which is committed 
to the care of another, with a description:!: of its quality or 
quantity, as has been declared by Ndreda When a man 
bails any of his effects to another, in whom he has confi- 
dence, and from whom he has no doubt of receiving his pio- 


* Vtvddatandavaf Veeramitrodaya 

t The disquisition here mtroduced is connected with grammatical 
ptinciplea, and the rules on which compounds are formed , but there 
seems to be no^occaaion for entering miuutely^into the subject in this 
place. 

X This also IS the reading of the Veeramitrodaya , but according 
to the Subodhim, the reading should be Aprudurshanena, “ without 
a descnption as m the opimon of Visuteshwam, where there is 
confidence, the precaution of counting and descnbing is needless 
But the other reading of the text is most approved 
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party again, it is a deposit, which the wise call Nicahepa a 
deposit under seal is called Upaniddhi” 

N«glMt not 15 In mortgages of land for twenty, and in pledges of 

vroduotiTS of -i « 

m personal pioperty for ten years, no loss of profit accrues to 

&o. one who observes the possession, and does not interfere, 

from the absence of any fault on the part of such person , 
because in these inslbances there is a competent reason for 
neglect, inasmuch as in the case of mortgage, the very pur- 
pose of its being made is to confer possession, and theiefore 
the blame of neglect does not attach 

Nor in the 10 Jn the case of boundaiies, fiom then being easily 

case^, of boun- ® •' 

danes, eeaied ascertainable by ancient landmaiks of chaff, ashes, or other 
and apooified 

deposits articles, neglect may be peimitted, and neglect may bo 

' allowed in the case of sealed and specified deposits, because 

theie IS a legal prohibition against the enjoyment of them, 
and if this prohibition be infringed, the piofits must bo 
restored with inteiest 

Nor^ in the 17 In the case of idiots and mmors, neglect is excus- 
and other ex- able on account of their idiotism and minonty, and m the 
j^ted per ^ king, from the pressure of his multifarious occupa- 

tions ; in the case of women, from their ignorance and inex- 
peiience , and in the case of learned students, neglect is 
peimitted from their being continually engaged m the duties 
of study and instruction, and learned disquisitions 

^^ecapitula- 18 Hence it follows, that as in the caee of pledges and 
the lest, as theie is a method of accounting for neglect as to 
possession falling under obseivation, it can never be the 
cause of the loss of profits 

• 




YyavahdramayiU^hci, Vteramxtrodaya^ Vw&ddrmvtuetH. 
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Section 4 

DigresBvon concerning Fines and other Penalties. 

1 He next propounds the particular penalties in pledges ^ 

and other cases “The king shall cause the usurper 
pledges, &c to restore the property to the iightfiil owner, 
and to pay a fine equivalent to the value of that property, or 
correspondent to his ability In the case of mortgages and 
‘the rest, down to the case of the property of learned students, 
he who by virtue of long possession usurps, should be made 
to restore the property to the rightful owner This is 
merely a repetition of a former text, and the rule respecting 
the payment of a fine equivalent to the value of pioperty 
usurped, is a positive injunction 


2. Where, in the case of usurping lands, houses, &c c a s e ■ m 

which the fine 

an equivalent fine may not be possible, reference must be need not be 

equivalent to 

made to the penalty hereaftei piopounded foi a removal of the^^roperty 
landmarks and invasion of boundaries If on account of 
the great wealth of the usurper, kis anogance would not be 
subdued by the payment of an equivalent fine, he must be 
amerced accoiding to his ability He must be made to pay 
so much as is sufiicient to subdue his aiTOgance “ It has 
been declared, that a fine is levied for the purpose of correc- 
tion, and by that the arrogant must be subdued ” Hence it 
would appear, that the purpose of a fine is entirely penal 
But where the ofifendei has not property equivalent to that 
usurped, he must be amerced in such manner as may sub- 
ject him to distress. 


* cited in the Vwddatandava 

♦ 

AA 
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^ ^ Where a person is an abs^ute paup«r, (K^recfcions 

M oiKmdiiig i)e accomplished by means of reprimand, corpbral pun- 
ishment, ke So says Menu ” First, let him punish by 
gentle admonition ; afterwards, by harsh reproof ; thirdly, 
by depnvation of pioperty, after that, by corporal p&in”* 

Corporal 4 Corporal punishment, or that which is inflicted (m the 

puniBhment la r r > 

person, is declared to be ten-fold, and to apply to 'all but 
• Brahmins, as Menu has declared “ Menu, son of the self- 
existent, has declared ten places of punishment- for the three 
lower tubes, but the peison of a Brahmin is inviolaUe. The 
paits of geneiation, the belly, the tongue, the two hands, 
and fifthly the two feet, the eye, the nose, both ears, the 
property, and (other parts of) the body ”f It should be 
obseived, that punishment is to be inflicted on the offending 
member 


Other modes ^ other methods are, an imposition of labour or a 

ofpumsliment gommitment to prison, as has been propounded by O&t- 
ydyana " A peison proved to be a pauper should be com- 
pelled to work at his proper occupation, and if unable, should, 
with the exception of Brahmins, be committed to pnaon’’^ 


Speoiai pa- 6 A Brahmin, being destitute of property, should suffer 

niahmont for ^ 

a delinquent dismission from office, &:c as Qoutama has propounded. 
Brahniia being _ . #» i • 

a pauper. Should he be a delinquent, the punishment of dismission 

fiom office, of repiimand^ of banishment, and of branding. 


* Menuy 8, 129 ,^but GoiUama^ cited in the 
t Menu, 8, §§ 124 and 125, cited in the V^vdtlafandava 
t Ftvdd^tiandava 
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should be had ’recourse to”* * * § So iJso Ndreda has said 
“ Corporal punishment, deprivation of property, banishment, 
and braodmg, are the stated punishments. Mutilation is 
propounded as the punishment for capital offences These 
are declared to be the geneial punishments.”'t' Having 
premised this, he proceeds “All these apply to a Brahmin, 
except the corporal punishment A Brahmin must not be 
corporally puiushed 

7. The punishment of Ignominious tonsnie may be 
recourse to, of banishment fiom the city, of setting a dis- mahamt. 
gracefulvnaik on the forehead, and of exposing him on an ass 

8 Particular rules have been specified for branding Marnwr of 
" For defilement of his spiritual teachei’s bed, the mark of a 
vulva , for drinking spirituous liquors, the maik of a wine- 
flagon, for theft, the foot of a dog, foi the muider of a 
Brahmin, the figuie of a headless man ”§ 

9. But the text of Apastamha, directing that a Brahmin Coastmotioii 
should be deprived of vision, must bo interpreted to signify, 
that at the time of banishment fiom the city, a cloth should 
be bound round his eyes, and not that his eyes should be 
extracted, because such an interpretation would be in con- 
tradiction to the text of Menu and Qoutoma " But a Biah- 
min let him only banish ”|| The person of a Brahmin is invio- 
Sable.”T It IS needless to expatiate farther on this question. 


* Ywddatandava 

t Ibid. 

t IfAreda, cited in the Vtvddatandava 

§ Ibid 

II Menu, 8 , § 1S3 
T Vf/avdh(tramayil</ha 
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A fitle iH 
ttnmger evi- 
d0Qoe than 
mere recent 
poBseisiQn 


Simple poa- 
session is no 
evidence 


Possession is 
evidence, when 
accompanied by 
five conditions 


Sbction 5. 

Of Possession without a Title 

1 Possession has been declared to be evidence of right, 
from its conformity with nght Should it be objected, thal 
possession cannot afford evidence, because mere possession 
does not conform with right, [it is admitted in reply A 
title IS more poweiful evidence than possession unaccompa- 
nied by hereditary succession 

2 A title aiises fiom gift, sale, or other cause of right 
That IS moie poweiful or more weighty evidence} in the 
establishment of light, because possession is dependant on a 
title, as Pdreda has said Possession with a clear title 
affords evidence, but possession constitutes no evidence, 
if unaccompanied by a clear title nor is a title of right 
estabhshed from mere possession, because possession of 
another’s piopeity may be obtained by usurpation or other 
[unjustifiable] means Hence it has been declared . He who 
simply pleads possession, but no title, in cpnsequence of ad*- 
ducing such false possession is to be considered as a thief/’it 

3 But it is now declared, that possession is evidence 
when accompanied by the five following conditions,— a title, 
length of time, continuity, non-mterruption, and the know- 
ledge of the adverse party , accoiding to the text, "Posses- 
sion IS fivefold,— titled, long, continuous, uninterrupted, ancl 
known to the adveise party ”§ 


# 

* Ydjnyaioaleya^ cited m the Vxvddkitandava and 
t YxvddoUaridava^ 

X Vivddatandixv(^*, 

§ Vydsa, cited in the V%vddata'ndava , but hi thejSmrt^i- 

chmdncd^ and Odtydvcma in the Ddyatitvfa, ^ 
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4. B]r pTOpoundiag ftn exception m the case of posses- ^ 

Sion accompanied by hereditary succession, it is demoustra- *“"^**” 7 ■oo- 
ted that |>ossession, even independent of a title, may be evi- 
dence of right The connection of the sentence is as fol- 
lows A title IS weightier evidence than possession, pro- 
vided that possession is unconfirmed by hei editary succes- 
sion, that is, the consecutive enjoyment of three ancestors 
That again is weightier than a title, because it is independ- 
enhof a title 


6 But it must be understood, that it is independent of itaSbiCt]^ 

^ Bumptum of A 

the production of a title, and not independent of its existence, title 
for its existence is inferrible fiom that possession 


6. The exception in favour of hereditary succession atifleucn- 
applies to a case beyond the memory of man, and the text 
showing the superiority of a title intends a case within the bu7 
memory of man , because in cases fiilling within the memory 
ofman, as it is practicable to pioduce a title, if such title 
is not produced, it is certainly inferiible that it nevei existed, 
and consequently, in such cases, the evidence of possession 
is dependant on the production of a title , but as from the 
non-production of a title in cases extending beyond the 
memory of man, it is impossible to be ceiiain of its non- 
existeim, possession accompamed by hereditaiy succession 
may be evidence in such cases, independent of the produc- 
tion.*^ a ^tle. 


7. This has been clearly laid down by Cdtydyana Text of at- 
" In cases fislUng within the memory of iqan, possession 
with a title is admitted as evidence of landed property In 
cases extending beyond the memory of man, the hereditaiy 
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sttocession of ihree ancestors xs admitted evmx without a 
title”* * * § 

One bnndred 8 The period of One hundred years is defined to be 
loXS a pen^ Within the memory of man, fiom the text, " The age of Inan 
moiy of man. extends to one bundled years ** Even wimout b title ^ 
that IS to say, where there is no certainty of the nonexist- 
ence of a title inferrible fiom its non-production There- 
fore possession for upwaids of one hundred years, hereditary, 
uninterrupted, and falling under the obseiwation of the 
adverse party, confers a right, as it forms a presumption of, 
from its conformity with, a title J 

Unauthoriz- 9 But in the case of a peiiod extending even beyond 
the memory of man, possession is no evidence, if there be 
^er^on^tt- traditional proof of the absence of a title On this is found- 

mshable under _ - , — — - , ^ 

certain condi- od the rule, He who enjoys without right, even fox many 
hundred years, the ruler of the earth should inflict on that sm- 
nei the punishment of a thief It must not be supposed 
from this text , He who enjoys!' &e from the expression 


* Vtvddatandava and Smntidiandncd^ 
t Vwdidataindava 

X Quia vero tempus memoriam excedens quasi mfinitum est memo- 
raliter , ideo ejus tempons silentium ad rei dehcturo coujectmam 
per Bufficere videbitur, msi validissimae smt in coutranum xationes. 

* y H 

Bene autem*notandum est a prodentionbus junsconsultis non plane 
idem esse tempus memoriam excedens cum ceutenano qminquam 
saspe hsec non longe abeunt, quia communis humauas vitn tenmnus 
sunt anni centum, quod spatium ferme solet aetatis hQUai|uiii aut 
tres efScere , quas Antiocho Bomani objiciebant, cum pi^tender- 
ent repeti ab eo firbes quas ipse, pater, avus nonquam UBurpeasent. — 
Grotius, Lib 2, Cap. iv, 7 

§ Ndreda, cited in the Vtvddatandava and SmrUtchandncd 
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of the sngalsr namber, and from the term *‘even” prefixed 
to the words “for many hundred years” that punishment 
is to be awarded to the first person only who retains 
possession for a long time without a title, .because this would 
imply that possession without title of the second or third 
occupant would be good evidence of right, but this is 
inadmissible, being contraiy to the following text of Ndreda 
" For the first, gift is a cause , for an intermediate claimant, 
possession with a title,”* &c. Hence it follows that the 
text^ “ He who enjoys,” &c , must extend mdisciiminately to 
all cases of unauthorized possession 

10 The text, " That which is held even illegally without PonemoB bp 

tlir69 Aiiosatora 

iui apparent title, by thice ancestois and the father, cannot not sufficient 

evidence with- 

be reclaimed, havms been letained by three successive ge- out leusth of 

, time 

nerations,''*f‘ must be inteipret^d to signify three successive 
ancestors, indusive of the father but the mention of three 
successive ancestors evidently alludes to time extending 
beyond the memoiy of man Weie it confined to the pos- 
session of three consecutive persons, then as the decease of 
three successive occupants might happen in one year, it would 
follow that the second year’s possession without a title would 
afford evidence of nght; but this would becontiary to thenile, 

" In cases Ailing within the memory of man, possession with a 
titleiBadmittedas evidence of landed property,” (§ 7 ) But the 
text, “Thdi which is held even illegally,” &c means, tbatif, in 
a case of iUegal possession, the property cannot be reclaimed, 

it followB a fortiori that it cannot be rechumed where 
1 , .. — — ^ — — 

* Seefoea 6, §§ 5. » . 

+ Twddatamkisa, but Ndreda in the Smr*t*ehandncd and Ddya- 
(atm ' 
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there ib no certainty of illegality ^ and the texti " That which 
IS immemonally held with a title by three atioestoTS, cannot 
be resumed from its having descended through three genera- 
tions/** must be interpreted to mean, with an immemorial, 
or without a demonstrable title, not without the existence 
of a title , for it has already been declared, that right does 
not accrue, even from centuries of occupancy, without the 
existence of a title Such is the sigmfication of the rule 
concerning the hereditary succession of three ancestors 

withanunfern” [should the objection be urged,] that it is 

dwoeofngS* irrelevant to declaie that in cases falling within the tuemoiy 
of man, possession accompanied by a title is evidence of 
right , for if the title may be derived from any extiinsic 
source of evidence, [such as purchase, &c ] then the right 
must be deducible fiom tliat alone, nor can possession be any 
evidence either of light or title, and if the title is to be 
inferied from any extiinsic source of evidence, how can 
possession accompanied by it [by title] afford evidence [of 
right] ? It is replied, continuous possession accompanied by 
a title derived fiom othei evidence, affords evidence of right 
at a subsequent period , but a title, such as purchase, &c 
though established, unaccompanied by possession, is not 
evidence of right at a subsequent period, because, in the 
intermediate time, the right may have become extinct by gift, 
sale, or other means of transfer All this is irrefragable.*^ 


♦ FivddaiaTidava * 

t This seems to correspond with the civilians’ notioxis pf the dafim- 
tion of right, c 

“ Some have founded the nature of domimon m the nght or power 
of disposing of it which is false , because minors, dtc , cannot dispose 
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Section 6. 

*' Of a Title without Possession 

- <« “‘*- 

1. It ]iaa been shown that possession, vhen accompanied 
by ^ title, affords evidence of right , but lest it should be powee^oa* 
supposed that a title without possession affoids equal pioof, 
it IS deeiared . Where theie is not the least possession, 
there a title is not weighty Such is the intent With 
whatsoever title theie is not the least occupancy, in that 
title there is no suiScient weight 

2 Qift consists in the relinquishment of one’s own light, Acoeptaace 

nocesaaTy* 

and the creation of the right of another , and the creation of 
another man’s right is completed on that other s acceptance 
of the gift, but not otherwise 

3 Acceptance is made by three means, mental, veibal, Acc^taaceu 
or corporeal. Mental acceptance is the deteimination to**^^*^ 
appropriate verbal acceptance is the utterance of the ex- 
pression This IS mine, oi the like, which is a conciete Cer- 


of their estate, and yet in that estate are the proper owners or domini 
Non esi a/rgumentum, %deo ahqmd tuum imn esse^ quia vendere non 
poUo^ qvAa consvmere^ quia mutare in detenus^ aut melius Last of 
aH, 1 could not descnbe it by possession alone , for possession is one 
things aadfwoperty, or dominion, another Possession is properly 
the legal attendant upon dominion It is something like exerting 
the act of property, for by it we effectually exclude the seism of 
othm I aoid when we come to claim our own from the occupancy 
of those whcnn we conceive to detain or possess our property unlaw 
fuQy, welli^aiii to recover our right of exerting that act 1 mentioned 
More(»veE, dbzoimon has its foundation only in natural or corporal 
CM lam, page 477. 

* cited In the JSmnticAandrtcd and Vivddatandava 


BB 
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tamiy ^ corporeal acceptance is manifold, as by touclung 
Special injunctions have been issued as to this mode of 
acceptance “Let him give the skin of an antelope by 
holding its tail, a cow in the same manner, an elephant by 
his foreleg, a hoise by his mane, and a slave girl by her 
head” Aswalayuna has also said, “Let him verbally 
address rational beings, and touch creatures not having the 
facult}^ of reason, and female slaves 

Tittetoiand 4. The acceptance of gold, cloths, &c being completed 
v^SioiSt^sBes- by the ceiemony of bestowing water, and falling, therefore, 
under either of the means, may be designated as a three-fold 
acceptance, but in the case of land, as there can be no 
corporeal acceptance without enjoyment of the produce, it 
must be accompanied by some httle possession otherwise 
the gift, sale, or other transfer is not complete A title, 


* I am not sure that I have correctly rendered the terms “ eun- 
kulpika prutyiya^^ nor have 1 been able to obtain any infonnatioii 
from the treatises which have hitherto appeared in the English 
language on the subject of Hindu Dialectics In the BhUsharfiun- 
chheda, a treatise on logic of the highest celebnty m the Nytya 
school, the dehnition is thus given, nirvikulp%kumprvJco^ 
sh^oniim mm}mnd1ianuvugahe^ which may be rendered “abstract, 
divested of properties, unassociated with relations ” Sumhdpihm 
13 the opposite of this, “ concrete,” or “ not abstract ” In the mstance 
given, the verbal declaration causes an association, or creates a 
relation between the receiver and the thing received 

t Uncertain, as cited in the V%v6datandava Let hm verhally^ &G*] 
If the thmg to be received be capable of motion and then 

the receiver should verbally address it, saying, thou art mme , and 
the received should say, I am thme But if the thing to be received 
be without mtellfgence, as a cow or the like, or a female slave, though 
a rational creature, the recen cr should merely touch the present. 
— Suhodhxni 
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therefore,' without corporeal acceptance, consisting of the 
enjqym<^ of the produce, is weaker than a title accompanied 
it, or witii such corporeal acceptance 

6 But such is the <aise only, when of these two the pri- ?<>»««* * * § »» in 
ority IS undistmguishable , but when it is ascei tamed which is ^ 

fitst in point of date, and which posterior, then the simple 
prioi title affords the stronger evidence , oi the interpreta- 
tion may be as follows Evidence is said to consist of docu- 
ments, possession, and witnesses This having been pre- 
mised a 9 the general rule, the text, A title is more powei- 
ful than possession unaccompanied by hei editary succession,” 
and Where theie is not the least possession, there a title is 
not sufficient, ”i“ have been propounded to point out to which 
the supenority belongs, where the three descriptions of evi- 
dence meet as for instance, ip the case of the fiist acquiiei, 
if a title be proved by witnesses, it is of gieatei weight than 
possession unaccompanied by heieditary succession Again, 
possession accompanied by hereditary succession, vested in 
the fourth descendant, is more weighty than a title proved 
by documents , but in the case of an intei mediate [claimant], 
a title accompanied with even a small degree of possession 
is better than a title destitute of possession This has been 
expresdy declared by Nareda ‘‘ For the fiist, gift is a cause , 
for an intermediate [claimant], possession with a title , but 
long and hereditaiy possession alone, is also a good cause ”§ 


* Citi^ydyana, cited in the Smntichandncd 

t Veerwmtrodaya , 

t See Blackstone on this subject, Vol ii, p 197, note 

§ SmnticAandnca, Vivddatandava, 
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Vo t ® lands pimeseed hy a atnadgeir,** &c.* 

It has been declared, that to one who observa irith* 
out interfeience his landed property enjoyed another fox 
upwards of twenty yeais, and his personal property for 
upwards of ten, there will be no restitution of the profits 
but lest it should be supposed, that as there is no reatitation 
of the piofits, there will consequently be no award of penalty, 
the following text has been propounded, from which it is 
infernblo, that the extent of the penalty is to be adapted to 
the condition of the peison and the nature of the evidence * 
“ He by whom a title has been obtained, most produce it 
when he is impugned, but his son and his grandson need not , 
for them, possession is more weighty 

But to avoid 7 By whatsoever peison a title to landed or other pro- 
the peneltyi hi? 

•on need oxdy perty has been first acquired, that person, when his right to 
hiB such landed or othei property is disputed, must produce and 
prove his title by docuinentaiy evidence of gift or other 
mode of transfei From this it is inferred, that a penalty 
attaches to the first acquiicr failing to shew his title , but 
his son, the second incumbent, need not Aiew his title, but 
only continually uninterrupted and open possession. Hence 
it appears, that if he cannot prove a title, no penalty attaches 
to him , but penalty attaches to him, failing to show posses- 
sion accompanied by the condition abovementioued This 
IS established , but his son again, the third incumbent, need 
not show eithei a title or possession accompanied by the 
abovementioned condition, but only hereditary sucoession. 
Hence it appears, that penalty attaches to the third inenm- 


♦ Vide mpra^ Se? 3, § 1 
* 

t T6gnyawdcyai cited in the Smi Uichandncd snd Vy<mAd/rch 
may^ha 
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bent, failing to show hereditary BueoesBicm, bat not failiog 
to show a title or possession acoompamed by the above- 
xnsntioaed condition. 

8. Possession alone, then, is more weighty for the second 

and thyrd , with this distinction, that it is strong in favour of ^ 

the second, and stronger in favour of the third party. But 
here also the real meaning is, that although, in the case of all 
three, from the non-production of a title the property is •** 

equally lost, yet there is a diffei ence as to the penalty It has 
been declared also " He by whom the title has been acquired 
IS subject to penalty on failure of producing it, but not his son 
or his grandsons, though the possession of these two also is 
forfeited ”• 

9. It has been held, that possession beyond the memory The debna- 

. •!»* dyinir, 

of man is good evidence of right, independently of the FmdmKedHin 

«=» i V against him ^ 

demonstration of a title Here an exception to that rule is his son zDiut 

prove his titles 

declared * He who dies while a claim adduced by another possessioii not 

being suffl- 

IS pending against him, his heir must produce it [the title ] oient. 
l^ossessiOn without a title is not m such case an adequate 
plea."’!' When an usurper, or other person having a claim 
made against him, departs this life while the claim is pend- 
ing, before the final decision of the suit, his son, or othei 
heir must prove his title • 

10 In sfick cases possession without the production of a BeokiiM ih* 

^ * ploa of pOMOBw 

tiile, though estahhshed by witnesses, does not afford evi- non would not 

^ have availed 

deuce of xjiglitf because the plea of possession would not the^rginiade- 


* S<^rUa^ cited m the VyamMrima^fi/dhja 

t Y^nychwalcya^ cited m the /9stn(icA(mcfrtcd and Yivddatandava 
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have been available m the onginal claim, x It has also been 
declared by Ndreda “ The cause of a litigant party dying 
•pendente hte must be undertaken by his son. FoBsession 
will not decide the suit So that it is an established &ct, 
if a htigant party die while the claim is pending, it is not 
thereby determined. 


i Ydsnyaioalcya, cited m the VyavaMramayUdha, but uneertam m 
the SmntKhandncd 
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Section 1 


1 Although a judicial proceeding may have been decid- 
ed, it may in some instances be earned faithei while the 
litigant parties are alive , but m others, the decision is final 


Some oases 
appealable, 
otiiers not 


2 With a view to elucidate this rule, the i elative conse- Relative rank 

o f tnbnnala 

quence of judicial tribunals , assemblies of townsmen [p'nga], propounded 
and companies of traders is next propounded 

** Persons specially appointed by the rulei assemblies of 
townsmen companies of tradeis, and families these aie 
classed according to their relative consequence, in the inves- 
tigation of the affaiis of men”* 


3 " Persons specially appointed by the ruler ” those Exposition of 

the text 

expressly nominated by the ruler or king to investigate judi- 
cial proceedings, such as are described in the following and 
other texts . ‘‘ Persons who are versed in literature, should 
be appointed assessors of the court &;c Assembliea of 


* Veeramitrodayasxid Smritisdra* 
t Vide supra, Chap i, Sec 1, ? 10 
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townsmen of people of Tanoas trilMs and vatioos pirofes- 
nons sitting in one place, as of villagen or eiticens; Oo«n- 
paniea of traders assemblages of persons of siiaikiir or 
vanous tnbes exercismg the same livelihood, as horsendealers, 
pawnsellers, weavers, and shoemakers. FanUUes: assem- 
blages of cognate relatives, connexions, and kinsmen. 


Anappenl 4 It must be understood, that of these four tribunals, 

Buy bo prg fe r* 

nd from the “ persons specially appointed by the ruler” and the rest, the 

deoition of o 

fluuUy upwards gi*st in the Older of reading is the most considerable or im- 

to persfma spe- 

^^^Pg>“^poitant “ Of men ” of litigants In the investigation 
of affairs ” in the administration of justice This is an 
established i ule A judicial proceeding having been decided 
by pel sons specially appointed by the ruler, if there be dis- 
satisfaction on the pait of the litigant fancying himself 
aggrieved, an appeal cannot be preferied from them to an 
assembly of townsmen nor, having been decided by an 
assembly of townsmen, to a company of tradeis nor, having 
been decided by a company of tradeis, to a family but 
having been decided by a family, an appeal may be pre- 
ferred to a company oftiadeis, to an assembly of towns- 
men, and to persons specially appointed by the king 


An appeal 5 It has been declared by Ndreda, that after' a case has 
may be prefer- 
red to the king been decided by peisons specially appointed by the king, an 

If affirmed, ® 

Mwoed^ rfi? appeal may be prefeired to the king himself, in the following 
“Families companies assemblies, persons specially 
beameroed appointed the king these aie the tribunals for judicial 
proceedings, and their relative consequence is in their 
consecutive order.” A case on which a wager has been 


laid on the result, having been appealed to^ the king, 
and having been decided by him in council, and in presence 



or AKD OTHER lUTTBRS 

of 4he RuilMHitiM who tried the case, the unreasonable appel- 
lant must he amereed, if he is cast ; but if he succeeds, the 
oonsUtuted judicial authorities must be amerced 

6 It has been stated, that after decision by the inferior pMUms u- 
tribaaals^ a ease may be earned faither, and that the decrees ^ 

of the superior courts are not appealable Next is propound- 
ed an ipstance, in which the decrees of all authorities aie 
liable to reversal . ** He shall reverse cases decided by com- 
pulsion, by fear, by women, at night, in the inside of a house, 
abroad, and those hi ought forward by enemies He shall 
reverse cases decided oi terminated by compulsion, or vio- 
lence, by fear or terror , so also cases decided by women, at 
night, or in the night time, though not by females , in the 
inside of a house, or in the interioi of a dwelling , abroad or 
outside ot the town, and casea decided by enemies 

7 Moreover, ‘‘ A suit adduced by one intoxicated, or What auita 

are inyalia 

deranged, or diseased, oi distressed, or a minoi, oi terrified, 
or unioterested, &c , is not valid ”f “ Intoxicated’’ with 
spintuous liquors " Deranged ” disordered in any of the 
five modes by a prevalence of wind, or of bile, or of phlegm, 
or under a morbid state of tbe thiee humours, or under 
planetary influence “ Diseased ” by sickness “ Distress- 
ed ” distress engendered by the privation of ease and the 
acquisition of pain. “ A minor ” one incompetent, through 
nonage^ to the transaction of his affairs “ Terrified ” by 
OBcmea " UmmtereeAed ” from having no connexion with the 


* Yeeramutrodio^/a, Svhodhim, kc 

tifeid. 
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matter at issue. The use of the term ^ fee."’ a suit 

adduced in opposition to usages** of the town or the t^alm 
and the like It has been established by those vmrsed in 
judicial proceedings* * * § that the suit of one will not be attended 
to, when it is in opposition to the usages of the town or realm* 
as appears from the text That act which is in opposition 
to the usages of a town or realm, and that act which has 
been prohibited by the ruling power, have no validity and 
this rule must also be understood relatively to the act of 
him who has no delegated or natural interest in the suii 


* be- ^ ^ dispute between tutor and pupil, 

ptrtiM.^ ^ ^ * father and son, husband and wife, master and slave, a judi- 
cial proceeding cannot be entertained,”^ is not intended to 
exclude them altogether fiom legal redress, because even 
between them judicial pioceedings are allowable 


A pupil may 9 Moreover, A pupil must be corrected without chas- 

have redress 

ttttorln ^ ^ impracticable, recourse must be had 

^ to slendei rods composed of strings or cane, and the kin^ 
will punish one using other instruments than these.”§ This 
is a text of Ooutama by no means on the head, as 
declared by Menu ” Fiom which rules it appears, that if a 
tutor, impelled by anger, strikes violently, or on the bead , 
and if the pupil thus treated in an illegal manner, idiould 


* Veeramitrodapa Suhodhtm, ke 

tlbid 

tibid. 

§ Ibid 
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^ ' * 

Vdfmmb 4m gri^ance to the king, a judicial p^oeeding 
wUi be tttertained in this case. 

10. ^'The ownership of father and son is the same in 
llmd which was acquired by his father &c From this 
text it appears, that in the case of land acquired by the 
grandfEither, the ownership of father and son is equal and 
therefore, if the father make away with the immoveable 
property so acquired by the grandfather, and if the son 
have recourse to a court of justice, a judicial proceeding 
will be entertained between the father and the son 

11. A husband is not liable to make good the property And a* wifa 

1 r .7 againit her 

of his wife, taken by him in a famine, or for the performance hu§band 
of a duty, or during illness, or while undei i*estramt’’ 

From this text it appears, that if, under other ciicumstances, 
the husband make away with bis wife’s property, and bemg 
required to refund, and having assets refuse to do so, then 
a judicial proceeding may be entertained between husband 
and wife 

12. On the subject of a hired seivant, the cases will be And a slava 

against 

propounded in which judicial proceedings may be entertain- matter 
ed between him and his master Whichever of these may 
rescue his master from immment danger, shall be emancipat- 
ed, and shall receive a son’s share of the inheritance ” From 
this text it appears, that there is no bar to the institution 
of a judicial proceeding by a slave against his master, 
refusing him emancipation and a share of the inheritance. 

* YdUnffawakya, cited m the Ddya^^iagay Ddyatatim, Ddpacrama- 
%angraha^ V%vdddUx,n<lanai Vivuddrnavaeefn, VivAdabhangdumvay 
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13 The import of the text, therefore, * In 4 « dispute 

• betvreen master and pupil,” &c. is, that pupils ttttd' tlse lUce 

prefemng an action, should be advised by the king in court, 
*that such proceedings are not creditable, eithmr really or 
appaiently But if the pupils or other similar suitors are 
inflexible, the case must be proceeded on according to the 
regulai fonn 

14 Notwithstanding the followmg text of Ndreda, The 
suit of ono against many, of women, and of a servant, is to 
be rejected this has been declared by high legal authori- 
ties,” still a judicial proceeding of one with many on account 
of the some niattei may be entertained, as appears from the 
following and other texts “ He who usurps the property of 
many, he who bieaks an engagement foimed [with many,]” 
and “ him who has been assaulted by many,” &c The 
meaning must be, that a judicial proceeding cannot be 
cnteiUmed between one and many, on account of divers 
different inatteis at the same time 


Cwtaiumar- 15 Women* also who are independent, such as milk- 
riod woinon 

may sue women and wives of vmtneis, may institute judicial proceed- 
ings The exception refeis to respectable married women 
whose husbands are alive Fiom their coverture they can- 
not sue mdependentlv 


* A mairied woman cairying on trade openly for h^r own account 
distinct and sepaiate from the traffic of her husband may, under the 
. French iiistitutions, bind herself by obligations relative to her tarade 
without the sanction and authonty of her husband, and Stttgect 
herself to a persoikl decree --^ColebrooJhe ofi OMu^c^tuT md 
traef^j Part i, p 233 
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1& The ex^usion* of a servant from suing, has refer- 
esse alsa io ^ dependant state, but is not intended to **s^*** 
exclude him from instituting a judicial proceeding relative 
to his own peculiar interests by permission of his master 
This is the proper construction 


* In the Hindu law, as in the Eoman junsprudence, a slave has in * 
general n^ property exclusively his own, and his contracts are imper- 
fect by reason of his dependance on the will and control of a master 

But by his master^s mdulgence he may have separate and pecuhar 

property, over which he has full power --Ibid 




CHAPTER V 


.KOd lIunilmA irvpedi). 


Section 1 

« 

1 Cases which are liable to leversal having been tieated Trove pro- 
perty to be 

of, next IS propounded property liable to lestoration Trove restored to the 

owner 

property is to be restored by the king to its ownei but if 
he fails to identify it, he is to be amerced with an equivalent 
penalty/*^ 


2, Gold or other property, having been lost by the owner Explanation 
and found by tax-gatherers, police officers, and such like 
people, and having been delivered to the king, is to be re- 
stored by the king to its rightful owner, if the owner identify it 
by marks of its.qualityand quantity , but if he fail to identify 
it, he IS to be fined in an amount equivalent [to the valu^of 
the property claimed], from his having utteied a falsehood. 

3 The rule for the restoration of trove property is here Reason for 

^Aftlnriwg this 

spedaUy propounded, because finding has already been enu- rule 


Fen awitrodayo 
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merated among the causes of property, and .thertfo?e what 
is' found IS property 

Period 4 A period of limitation has also, been declared " Ttove 

fcr which , 

woperty oi waif pioperty having been recovered by tax-gatherers or 
vhoiud bs kept ^ ^ 

in deposit police officers, the rightful owner will recover within the 
period of one year aftei the king will take it.’** Menu has 
extended the pei lod of limitation to three years in the follow- 
ing text “ Three years let the king detain the pro- 
perty of which no owner appeals, after a dhstivust pto- 
clamation the ownci appearing within the three years may 
take it, hut, after that term, the king may confiscate it”*!* 
Hence it would appeal necessary to keep it in deposit for 
thiee yeais , 

5 If the lightful ownei appear within the year, he will 
oirtain periods, iccover the whole If he appear after the expiration of the 
year, a sixth is to be deducted as a fee on the deposit, and 
, the lesiduo restoicd, as has been declaied “ The Sing may 
take a sixth part of the propeity so detained by him, or a 
tenth, or a twelfth, reroembeiing the duty of a good king”^ 
* Whence it is inferrible, that if the owner arrive within the 
yeai, the whole is to be restored If m the second year, a 
twelfth , in the third, a tenth , and in the fourth and siicoeed- 

ing years, a sixth is to be deducted 

m 

^JSjwMd to g fpjjg jjing jg to giyg a fourth of his own. shave to the 
finder , but if the owner appear not at all, he is to give a 


t Menu, 8, § 30 
J Menu, 8, $ 33 
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fourth of the whole to the finder, and to take the rest, as 
has been declared by Ooutama “ The king is to keep in 
deposit unclaimed trove property for a year , afterwards a 
fomrth share of it goes to the finder, and to the king the rest ”* 

7 The use of the word " year” heie m the singular num- Period of ii- 

nutation defin- 

ber IS not intended to confine the peiiod to one year, as is ed not to u. 

mil the own- 

evident from the text, “ Three years let the king detain the 
property,'* &c, (§ 4 ,) and the conclusion of the text, after ^epr^er^^ 
that term the king may confiscate it,” (§ 4,) merely intends 
that, should the owner not appear within that period, the 
king is at liberty to use the projierty after the expiration of 
such period , but should the owner [subsequently] appeal, 
the king, having deducted his own shaie, shall restore to him 
a sum equivalent [to the value of the property consumed] 

ft 

8. The rules above recited relate only to gold and simi- B^es reia- 

tive to stray 

lar valuables But the lules Relative to stray cattle will ^ 

Botjuoiitly bo 

subsequently be propounded under the texts, “He shall 
give p<md8 for an animal with uncloven hoofs/* &c 

9 Having thus declared the law lelative to trove pro- Lawtdative 
perty, such as gold, &c found lying on the high road or at 
toll and pohee stations, next is propounded the law relative 
to gold, &c. long bulled m the earth, and usually called 
treasure But of a treasure anciently leposited under 
ground, whick any other mhject, or the king has discover- 
ed, the king may lay up half in his treasuiy, having given 


* Ratn^ara^ <fec 
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half to the Brahmins. A learned Biahmin, haying found a 
treasure formerly hidden, may take it 'without any deduc- 
tion, since he is the lord of all ”* But if it be Found by any 
other person, the king is to keep the whole, ^ving one sixth 
to the finder But not having represented, and being kno'wn, 
the king shall cause him to relinquish the whole, and amerce 
him”t 

having found treasure of the nature above 
described, and having given half of it to Brahmins, 'will keep 
the residue m his treasury , but if a learned Brahmin, that 
IS, a priest versed m sciiptural lore and of good conduct^ find 
the treasure, he is to keep the whole, because he is the chief 
of the whole world but if the treasure be found by any 
other than the king or a learned Brahmm, for instance, by 
an illiterate Brahmin, or by a man of the military tribe, the 
long, having given a sixth of it to the finder, -will keep the 
residue, as Vastsfitha has ordained “ Whoever finds pro- 
peity whose owner is unknown, the king 'will take it, giving 
to the finder a sixth as Ooutama has also declared . 
“ Tieasure found is the pioperty of the kmg, excepting [that 
found by] a learned Brahmm But any other Uian such 
Biuhmm finding it, and representing the circumstance, 'will 
obtam a sixth ”§ “ Ambedita,” not having represented 


* Mmv, chap 8, § 36 and 37, cited in the Ddifotattod, 
t Jl/enu, cited^in the Ddyatatum, but not found in the Institutes. 
t Ratndcara, Smitiichandncd 
$ Ibid 
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The parii^ple is here in an active signification,* not having ' 
representilB, “ anibediia,” and having been discovered, " vig- 
iiyatfC ferms the compound ambedtiavignyaia Thus 
whoever has found treasure, and does not represent the 
citenmstaaoe, and is afterwards discoveied by the kmg, is 
to be toade to restore the whole, and to be amerced accoid- 
ing to his circumstances 

11. In this case also, if the owner of the treasuie appear, ^ 

and identify his property by desciiption of its quantity and ^ oSSm 
quality, the king shall restore it to him, after having made 
deductions of a sixth or twelfth part As Menu has declar- 
ed "From the man, who shall say with tiuth, ‘ This pio- 
perty which has been kept, belongs to me,’ the kmg may 
take a sixth or twelfth psprt, foi having seemed it ”f The 
amount of the deduction is tq be regulated by the tube of 
the claimant, and the penod [expired] 

12 Plundered property is next tieated of ‘‘The king king 

^ ^ ^ mnat.TMtote to 

must restore to his subjects pioperty plundeied from them, 

not restoring it, he incuis the sm of the person [from whom from 

it was robbed] Having recovered fiom the robbers the 


* " When IK is affixed to dfAatoos, which mean knowmg, serving, 
or dediug, or to those with an Unvhhundhu the words formed 
thereby are active, passive, or containing, and are either in the present 
or past tense ” — Sansent Grammar, p 572 In the instance 
m the text, the participle is, properly speaking, in the passive form, 
but bdng derived from the Dhatoo to know, it may be used m 
an active signification, agreeably to the above rule * 
t 8, § 3&. 

t JRatndemk 
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property robbed, it is to be restored to that sttbjeet, Uving 
witbin his realm, from 'whom H. was taken ; Kad^^tmA teetor- 
mg it, the sin of the person robbed devolves upon him, and 
likewise the sin of that theft, as Mm/u, has said : "To men 
of all classes, the kmg should restore their property which 
robbers have seized , since a king who takes it for himself, 
incurs the guilt of a robber ”• Property seized by robbers 
must be restored by the king to men of all classes The 
king consuming it himself, incuis the sin of robbery 


N«ei«ct aiiio 13 If having recovered it from the rubber, he enjoys it 

ilpable 

himself, he incuis the sm of the person who seized the pro- 
perty , and if he is careless about the plundered property, 
he incurs the sin of his subject [from whom it was taken] 


If piunderea 14 If, having used eveiy endeavour, he fail to recover 

proporty be not 

reooYered, its the plundered property, he must refund the amount of it 

Binount iniiBt 

be paid from from his treasury, as Goutwrm has declared "Having 

the royal trea- ^ ® 

«wy recovered property seized by robbers, he must restore it to 

* its right place , oi he must pay out of his treasury So 
also has Cnshna Dwaypaycma declared . " If unable to 
recover the plundeied property, by the king so incapable, its 
amount must be restored out of his own treasury.” Having 
thus propounded both the general and special introduction to 


♦ 8 , § 40 

i Formerly there was <i clause in the engagements of all landholders 
and farmers of land, by which they were bound to keep the peace, 
and in the event Qf any robbery being committed in iheir respec- 
tive estates or farms, to produce both the robbers and the property 
plundered 
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judicial proceedings, debt on loans 'will next be treated of, 
as the first of the eighteen titles of law * 


*The next Chapter treats of nonpayment of loans ^nTutdanum^, 

comprdiending rates of interest, mortgages, dcr , but as the mtroduc- 

* 

tion of it here would appear inappropnate^ and not pertinent to the 
subject matter, and as it, w^th other subjects of litigation, has been 
amply discussed in Mr Colebrooke’s translation of JitggunndtluCs 
Digest, 1 shall proceed at once to the Chapter on Testimony 




CHAPTEll VI 


i6t 

Section 1 

1, It has been deckled, that evidence consists of written 'Wi tnesse* 

may be by see- 

proof, possession, and witnesses That of possession has 
already been defined The natuie of oral evidence is noWa^®,JJ5“® 
to bie declared A witness may be eithei fiom seeing oi 
hearing, as has been declaied by Memu ‘‘ Evidence of what 
has boon seen or of what has been heard is admissible ” 

"They are two-fold , a witness made, and a witness not made 
a made witness is one nominated to give testimony a wit- 
ness not made is one not so nominated 

2. The made witness again is divided into five classes. Eleven ciais- 
and the witness not made into six, making in all eleven 

and BIX not 

descriptions, as has been declaied by Ndreda . '' Eleven mad©, 
descriptions of witnesses aic recognized by the learned in 
law, five of which aie made, and the remaining six are not 
made.”* Their distinctions also have been declared by him 
“ A witness by record, by memory, by accident, by secrecy, 
and by corroboration These are the five classes of made • 
witnesses . the nature of the witness by record and the rest 
has been defined by Cdtydyana 


* Viv&datandava 

t V%vMatandava and Smy^tichandricd 
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® claimant himself, and whose 

*** name is inserted m the deed, is called a witness hy record ; 

a witness by memorjjr is without record.”* He also has 
given an explanation of the witness by memory without 
record “ The witness who for the purpose of greater pub- 
licity having witnessed a transaction has been repeatedly 
reminded of it by the claimant, is termed the witness by 

* 

memoiy He who fortuitously arrives at the time of a 
transaction^ and is cited as a witness, is termed a witoess 
by accident A distinction has been propounded by him 
between these two desciiptions of witnesses, although they 
aie both unrecorded Two witnesses for the substantiation 
of a claim are tcimed uniecoided, one intentionally brought, 
and one accidentally coming” “ One who standing conceal- 
ed, IS caused to hear distinctly the defendant's woids by the 
claimant, foi the puipose of establishing his allegation, is 
teimed a witness byseciecy”J ‘'One who subse<iuently 
confiims the testimony of witnesses, whether his information 
be mediate or immediate, is termed a witness by^corrobora- 
tion”§ 

Definit on of 4 The SIX descriptions of witnesses not made have also 

witnesses not 

made been defined by Ndreda " A townsman, a judge, a king, 

one authorized to manage the affairs of the parties, one deput- 
ed by the claimant, and (m family disputes) persons of the same 


♦ Vtvddatandaia 
t Ibid, 
t Ibid. 

§ cited in the Vwddatandava 
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family Sire also to be considered witnesses ”* Here Hie term . 
judge is intended to mclude the scnbes and assessors, from 
this verse : f* When a king investigates a suit, the witnesses 
are declared to be the scnbes, judge, and assessors in suc- 
ce88ion.”f 

5. He next declares the qualifications and number of Quaiifl<^oaB 
witnesses : " Religious, generous, of honourable family, speak- witnosaes 
ers of truth, eminent m virtue, candid, having sons, wealthy, 
and in numbei three, are to be consideied witnesses con- 
formers to revealed and written law, accoiding to tribe and 
order, or all [in the cases of all] 

G Religious, — addicted to piety Generous, — habitu- Explanation 

of the preoed- 

, ated to making gifts Of honourable family, — descended mg text 
from a noble stock Speakers of truth, — accustomed to 
veracity. Eminent in virtue,— tempoial 
interests Candid, — not deceitful Having sons, — ^possessed 
of male offspring Wealthy, — possessing much gold and 

other property Conformers to revealed and ivmtten la/w, 

— ^punctual in the performance of indispensable and enjoined 
ceremonies Such persons being three in number, aie to be 
considered witnesses Three, — that is, a number not less 

than three , there cannot be less than thiee, but any excess 
above that number is optional Such is the meaning Ac- 
cording to tribe, — ^that is, not differing in tribe, tribe, • 
sueh as the Moordhahushiktas and the like, whether in 
the direct or inverse order Thus Moordhahushiktas are 

* Vtvddafctndava, SmriitcAand/ icd 

t Ibid 

t cited in the Vyavakdramayuc'ha, Viv&d(xtai\dava 

EE 
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. ivitnesses in the cases of Motytdh 4 ihuBhiM(X 8 1 'Sd-also in the 
cases of AmhuaMhaa and others This rule ehtfliiis also 
according to the order , that is, not different in order. Order^ 
— the BraJirmmcal older and the like. Thus BwJkfi^ins 
of the qualifications and number abovementioned .are wit- 
nesses for Brahmina, and the same with Cahetryas and the 
rest So also women should be made the witnesses of 
women, as Jtf has said “Women should regularly be > 
witnesses foi women *** But where they cannot all be 
procured of the same tribe or older, MoordhabutSiiktixa 
and the rest, and Brahimna and the rest, may be made 
witnesses in the cases of each other 

Incompetent 7 In the absence of witnesses of the description above 

witnesses are 

of five doscnp- specified, for the sake of distinguishing others not positively * * * § 
piohibited, it IS necessaiy to define those who are incompe- 
tent witnesses They have been declared by Kdreda to be 
of five desciiptions “ By those skilled in the law, witnesses 
who are incompetent have been found to be of five kinds.”“f“ 

Beasons of 8 “ By leason of interdict, of delinquency, of contradic- 

ULCompetency •' ^ t 

tion, of self-appointment, and of intervening decease ’4 
• 

Those who 9 Those who are mcapacitated by reason of interdict 
^t by ^mwn are next stated “ Learned students, religious devotees, Super- 
of interdict. ^ ^nnuated persons, acetics, and the like, aie those inca- 
pacitated by inteidict, not from any other cause ”§ Bdi- 


* Jlenu, 8, § 68, cited in the VivddcUandava, 

, t VeiTddatandava axid Smtitichandr ted 

- t Ibid 

§ Ibid. 
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gious devotees are VanapruaHhaa By theiem "aad the 
like,” as.siieaat persons disobedient to their &ther, &e. as 
Bcmcha has sud: "Peisons disobedient to their fiithei's, 
residfflits in the hunilies of their spintual preceptors, ascetics, 
inhabitants of the forest, and devotees, are incompetent 
witnesses”* 

10 Those who are' incompetent by reason of delinquency ^ 

are nfxt treated of “Thieves, public offenders, itascible 
persons, gamblers, cheats. These are incompetent from 
delinquency there is no truth in them Irascible ‘persons, 

— ^those subject to anger Gamblers , — those who play with 
dice 

11. The characteiistic of witnesses incompetent from symsonof 

CO ntradictioii. 

contradiction is next declared by him (Ndreda ) ‘'Of 
witnesses recorded and summoned by a litigant party> should 
one utter a contradiction, all aie rendered incompetent by 
that contradiction 

12. The nature of witnesses incompetent by reason of By reason of 

Bel f-appomt- 

self-agjpointment is next set forth “ He who not having ment 
been indicated, comes and offers his evidence, is techm- 
cidly called Seoochee, or spy Such testimony is not avail- 
able.”§ 

13 The descnption of witnesses incompetent by reason gy y^aaon of 
of mtervenmg decease is next given " How can any person 

* Vvvddaiandam eoii Smntid 

t NdredOf cited m the Smntickandncd 

t dted m the Smntichafidncd. 

$ NdredctyAt&imtheSmntichaTidricd 
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give evidence touching a claim, the nature of it not having 
been communicated, and the claimant not being in east- 
cnce ’ Such a peison is an incompetent witness by reason 
of intervening decease”* The meaning is this * as to what 
claim or in whoso behalf shall the witness depose, the plain- 
tiff or defendant not being in existence, or being dead, the 
not having been preferred, and the nature of it not 
having been explained by the parties to the witnesses, dtad 
they not having been desired to bear witness in the mat- 
ter These, then, aie incompetent witnesses by reason of 
intervening decease 


Exception in 
cases of evi- 
dence after 
claimant’s de- 
cease 


14 But when sons or otheis are instructed by a fathei 
01 other peison at the point of death, or even in health, to 
give evidence in a certain mattei, they may be witnesses 


aftei decease, as Ndreda has said After the death of the 


claimant, except those instiuctedby him on the point of 
death Also, A witness may give evidence in a matter 
touching the six species of bailments [the claimant bemg 
dead], a just claim liaving been communicated by one not of 
unsound mind ^ 


Other in- 15 Other incompetent witnesses have also been enume- 
mes^enume- rated '' A woman, a minoi, an old man, a gamester^ an in- 
toxicated person, a madman, an infamous person, ah actor, 
an infidel, a foiger, one deformed, degraded from caste, a 
friend, one interested in the subject-matter, a partner, an 


* Ndieda, cited in the Smnttchandricd 
t ibid 
t Ibid 
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enemy, a robl^r, a public offender, one convicted, an outcaate 
and oUierSy are incompetent 'witnesses ”* 

X6 4. woman , — a term of ob-vious import A Tnmor , — ExpUmation 

^ of the terms of 

one who has not attained years of discretion An old man, — incompetency. 

one whose age exceeds eighty years By the teim old, 
learned students, and those excepted in other texts are 
indicated. A gamester, — one who plays with dice An 
inUmeated •person, — with liquors and the like A •madman, 

♦-one under planetaiy influence. An ^nfamous person , — 
accused of the muider of priests or other similar offences f 
An actor, — a dancer An ^nfidel, — an atheist or the like A 
forger, — one who fabricates documents One deformed, — 
destitute of an ear or other oigan Degraded from caste , — 
a slayer of a Brahmin or other similai ciiminal A friend, 

— ^an intimate One interested in the subject-matter , — 
having an interest in the point contested A partner, — one 
engaged in the same business An enemy, — a foe A robber, 

—a thief A public offender, — one relying on his own vio- 
lence One convicted, — one whose falsehood has been 
proved An'outcaste, — one deserted by hisYelatives 


17. By the term '' and others” is indicated those incom- The text m 

^ 1 1 1. 1 dudes other m- 

netenFwitnesses who are pomted out in otheis texts also, competent wit- 
^ neBses formerly 

Incompetent witnesses, by leason of delinquency , mcompe- prohibited, 
tent by reason of contradiction, and by reason of self- 
appointment and intervenient decease These, and women. 


♦ Y^nyawcUcya, cited in the Vyavahdramayil(fha. 
rft J^dreda, ated in the Vwddatandava , but Ydjnymcdcya in the 
ryavoAdmwajfWcVia 
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Sfoeption as 
to the number 
of witnesses. 


Exception os 
to the qualifica- 
tions of witnes- 
ses. 


duldrea, and the rest, are incompetent wii^eeses. T^itr 
nesses are to be three m number, but to this role he pro- 
pounds an exception 

18 “ By consent of both parties, even one person of vir- 
tuous knowledge may be a witness ” a person of virtuous 
knowledge signifies, one who, by means of knowledge, per- 
forms all the indispensable and enjoined ceremonies , efen 
one such person may be a witness, by the acquiescence of 
both parties By virtue of the term even, the number two 
IS also mcluded “ Conformers to revealed and vfnt- 
ten law ” By this rule, although it would appear that vir- 
tuous knowledge is equally an attribute of three, yet the 
meaning is, that their evidence is admissible without the 
consent of the paities, but that the evidence of one or two 
IS not admissible without the consent of the parties , there- 
fore the mention of thiee is lelevant 

19 An exception is next propounded, to the text “ religi- 
0 U 8 , generous!' &c “ Every man may be a witness m cases 
of abduction, ];obbery, assault and abuse, and a flagrant 
offence The definition of abduction, &c will subsequently 
be given In such cases, all those who are prohibited m texts 
as destitute of piety and other qualities may be w^essea 
But even here, those cannot be witnesses who are incompe- 
tent by leason of delinquency, or of contradiction, or of self- 
appointment , because the reason of incompetency, that is, 
there being no truth in them, exists here also 


* Fd&nyaiffalqyaf cited in the VyavahdraimyiUlhci^ but uncertain 
in the VxvMQtandom 
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. 20. Although from this text it appears, that adulteir, Oeanithm of 

ODBBO08* * * § 

theft, and assault and abuse, rank with flagrant ofibnces, yet t 
as these are committed openly by persons relying on their 
own violence, separate mention has been made of adultery 
and the rest, which rather signify offences committed 
privately Homicide, robbery, forcible abduction of other 
men’s wives, and assault and abuse, are the four descriptions 
of Vagrant offences.* 

21. Next IS propounded the deposition of witnesses Modeoftak- 

mg dopositio&B* 

^'The witnesses should be made to depose, having been 
placed near to the plaintiff and defendant ought close 
to the plaintiff and defendant It appears, from a rule laid 
down by Qoutama, that they need not speak when ques- 
tioned apart They shall be made to depose in the manner 
hereafter mentioned Here Cdtydyana has piopounded a 
distinction. "The judge, being in the assembly, should 
calmly interrogate the witnesses, placed near to the plaintiff 
and defendant He will inquire their testimony (except in 
the case of Brahmins) in the presence of the gods and 
priests In the forenoon, let the judge, being punfied, 
having severally called on the witnesses, being punfied also, 
whose faces are turned either to the north or to the east, 
inienogate, by the solemnity of repeated adjuiations, all 
being Su^quainted with the rules of duty and circumstances 
oftheeaBe.”§ 


* VtvAdatandawx 

t T^nyateakya, cited in the Vivddatayidava 

t Vivddidandava^ Vyavahdrafnayuc'ha, and Snu Utchaitd) ud 

§ Ndieda^ cited in the above authonties 
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Mode of ad- 22 M&m has propounded a rulp to be obaorved ia tak- 

Mvoral 

ing the depositions of BraJmms and others.*" "Let the 
judge cause a priest to swear by his veracity , a soldter by 
his horse or elephant, and his weapons; a merchant by his 
kine, gram, and gold ; a mechanic or servile man by imjpre- 
coding on his own head, if he speah fcdsdy, all possible 
crimes ”t The meaning is, he shall adjure a Brahmm by 
saymg, If you speak falsely, your truth will be destroyed 
a Cshetrya by saying, Your horse oi elephant and weapons 
will become useless a Vaisya, Your cattle, seeds, and gold 
will be unproductive a Sudra, he shall adjure by saying. 
If you speak Takely, all sins will be on your head 


Exception m 
oaiBeof certain 
JSrahmtna. 
CahatiyaSf and 
Vatayoi 


23 “Hegenerate men who tend herds of cattle, who 
trade, who practise mechanical arts, who profess dancing 
and smging, who aie hired servants or usurers, let the judge. 


exhort, and examine as if they 'weie 8udrcw’'X The term 


legenerate men has been used to denote, that those of the 
mihtary and commercial classes are likewise mduded m the 
above text The teim “ ivho profess smgvngf means vocal 
performers 


Case of wit- 24 If the defendant take exception to witnesses, and it 

nesees being ^ ' 

oballenged. be susceptible of Visible pi oof, as in cases of minority, the ex- 


* Menu^ 8 , § 102 , cited in the Vivodatandava^ Sm7%t%chandricd^ and 
VyavaMramayudha 

t Menu, 8 , § 113 , cited in the V ivddaUindava, Vyavethdramayudha^ 
but Ndreda m the Snmtichandt icd “ Sometimea they swore by,.any- 
thing they made use of, as a fisher by his nets, a soldier by his spear, 

etc ” — Potter^s Anhquitvis of Greece, Vol i, page 293 

* 

J Yxiddairndam Jind Smiitithandrit.d 
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ceptioa must be laied by that , bat in oases not susceptible 
of vidble pl^f, it rests on his (the defendant’s) assertion, 
and on popular report, but not on other witnesses, so that 
there may be no infiniteness 

25. If a defendant, having taken exception to witnesses, 
cannot establish it, ho is to be amerced according to his 
ability, but if he prove it, the witnesses become incom- 
petent, as has been said " A peison fiiiling to establish an 
exception openly made against witnesses, should be pun- 
ished . but if proved, the witnesses are to be dismissed, and 
deprived of the privilege of testimony ”* 

26 Exceptions having been proved against all the “ .t! 

witnesses adduced by the claimant, should he be destitute competent,. »- 

,of other means of proof, he will be defeated, from the text, 

" Should the claimant, relying solely on the veracity of his 
wiiness, be defeated, he shall be caused to pay a fine ” and 
the meaning is, that should he not be destitute [of other 
means of proof], he may have recouise to additional evi- 
dence. 

27 In reply to the question. How is the adiuration to be Form of ad- 

juration to be 

urged « itis stated, “ Those places assigned to ofienders and toward 

® '1-0 semle 

to heinous smners, and those places assigned to house-bum- 

ei8, and those assigned to the murderois of women and?"^* **“*!!(■ 

children : he will obtain all those places (of punishment) who 

* VeeremUrodaya. 

f NdredOf cited in the VivAdatandava , but Cdtydyana in the 
Smntvchcmdncd. 

FF 
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gives false evidence All the virtues pelformed by you in 
hundreds of other worlds will accrue to him wBbm by your 
falsehood you have injured” The meaning is, that the 
admonition is to be as follows Those places assigned to 
persons who have committed heinous and grievous sms, to 
house-buiners, and to the murderers of women and children, 
he will attain who gives false evidence Moreover, all the 
virtue piactiscdby you in hundreds of other worlds will 
accrue to him who has been defeated by means of your false- 
hood This must be undei stood as relating to the servile 
class, as appeals fiom the woids of the text '' But a servile 
man Ijy all possible crimes ” It must be understood also 
as relating to regenet ate men, exeicismg the business of 
heidsmen, Sze as appeals irom the text Regeneiate men 
who tend hcid of cattle,” &c 

The adjura- 28 As it IS pieposterous to suppose the loss of all the 
taon not to bo 

underatood ii- virtues practised in many other worlds, and the acquisition 
of the fruits of giievous offences committed by another, 
merely from the utteiance of a falsehood, it follows that this 
IS declaied solely foi the puipose of creating awe in the 
witnesses , as Ndreda has said " By ancient virtuous texts, 
and by extolling the pre-eminence of tinith, and by denounc- 
ing falsehood, he will repeatedly inspire them with awe.”* 

Penalty for 29 In answer to the question as to the mode of proceed- 
eSdonoo^ when the witnesses, having been admonished, remain 

admonition ^ giving evidence will be made 'to pay 

the whole debt by the kmg, together with ten per cent [on 


VtrvMatmdava 
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the amount], after forty-six days He who having agreed 
to give evidence, and having been admonished, remains 
entirely mute, must be caused by the king to pay to the cre- 
ditor the whole debt with interest, together with a tenth 
share over and above the debt This tenth share will 
belong to the king, as appears from the text “ The debtoi 
must be made by the king to pay a tenth shaie, over and 
above the debt proved and this rule must be understood 
to operate after the expiration of forty-six days He will 
not be made to pay it during the interval It must also be 
understood as implying the absence of sickness and other 
• calamity, as has been declared by Menu A man who is 
unafflicted, who comes not to give evidence, in loans and the 
like, within three fortnights after due summons, shall take 
upon himself the whole debt, and pay a tenth part of it as a 
fine to the Tcing^'X The term unafflicted, signifies one free 
from any calamity (inflicted) by God or the king § 

30 Next is stated the case of a person who, though Penalty for 

® refusing to 

acquainted (with the nature of the affair,) maliciously refuses bew testimony, 
to accept the office of witness “ That mean person who, though 
acquainted, does not^ive evidence, is equal in point of sin 
and of punishment to false witnesses ”|| That mean person 


* T6jnyawalcj/a, cited in the Vivddatandava, Smritichandncd, and 
VyavaMramai/udha 

t VemmUrodaya, Jtetndcara 

% Menu, 8, § 107, cited m the Vivddatandava, Smntichandncd 

§ I have here been compelled to differ from the translation of Sir 
William Jones, see Menu, 8, § 107 He has rendered the term aguda, 
“ one who labours not under illness but this, from the^subsequent 
inteipretation, is evidently not sufficiently comprehensive 

II YdQnym<Acya, cited in the above authorities 
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irho, though folly conversaixt with the matter in dispute, 
does not give evidence, or refuses (to become a witness,) is 
equal in point of sm and of punishment to false witnesses 
The punishment of false witnesses will subsequently be pro- 
pounded 


False evi> $1 Having punished the false witnesses, the case must 

doxLceboingde- 

te^ t h e ] 3 e re-examined , and if the suit be concluded, and fsdse evi- 
judsment is to 

he reversed dence bo subsequently detected,, the case must be commen- 


ced upon <Le nom, as Menu has declared “ Whenever false 
evidence has been given in any suit, the king must reverse 
the judgment , and whatever has been done, must be consid- 


ered as undone ”* 


Mode of 32 Next IS propounded the rule in a case where the tes- 
the evidence 10 txmoD v varics ‘‘ In E contradiction, the assertion of the 

oontrftdictoTy 

majonty , where the numbers are equal, that of the respect- 
able party , where there is contradiction among respectable 
witnesses, that of the most respectable ”f In a case of con- 
tradiction or variation, the assertion of the majorify must 
be received But m a case of contradiction where the num- 
bers are equal, the assertion of the relpectable party must 
be received as evidence, but whem there is a variation 
among respectable persons, the assertion of those who are 
most respectable must be received, that is, of those who are 
endued with a knowledge of revealed law, who shape their 
conduct accordingly, who have children, wealth, and vir- 
tuous quahties 


* Memt, § 11^ cited m the VtMeUandma and Snurttiehandned. 
t T^yawtUcya,' cited in the SmntvAandnod and Vj/temAdra- 
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33. Where respectable 'witnesses are few, and others are Superior 

respeotabi- 

many, tibera also the assertion of the lespectable party is to prevails 

* over superior 

be received. This is infemblo from the text " By consent . 
of both parties, even one person of virtuous knowledge may 
be a 'Witness which demonstrates the great suponority of 
good qualities 

34. But the former text, “Of witnesses recorded and Application 

of a former 

summoned by a litigant party, should one utter a contra- 
diction, all are rendered incompetent by that contiadiction,'’ 
relates to a case where there is no distinction to be made 
[among the witnesses] by reason of their being all equal 

, 36 Next IS propounded on what depositions of the The decision 
^ rests on the 

'witnesses, success, and on what defeat, depends “ He will 
be successful whose witnesses depose to the truth of his 
statement But the defeat mil certainly be his whose 
witnesses depose contranwise ”f That party will he 
successful whose witnesses depose to tbe tiuth of his 
statement, descrilSing the subject-matter, its quality and 
quantity, and saymg, We know this to be true But that 
party whose 'witnesses depose contiaiiwise, in opposition to 
his statement ; saying. We know this to he false, his will 
certainly or assuredly he the defeat. 

86. But where from a want of recollection of the subject Except where 

tho witnosBoB 

of the claim, the witnesses do not depose either affirmatively donotreooUect. 
or negatively, there the decision must depend on other evi- 


♦ Vide supraf § 10 

t Vtvddatandc^va mi SmntickandncA. 
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dence , witnesses should not be repeatedly questioned by 
the king That asseition which is unpremeditated should 
be leceived, as has been declaied " That assertion which 
IS unpremeditated and blameless should be received , and 
having been made, the witnesses should not be perpetually 
questioned by the king 

Where a 37 All exception IS next piopounded to the rule But 

claimant’s wit- 
nesses depose defeat Will certainly be his whose witnesses depose con- 

^duce^^oiimrs “ Evidence having even been given by 

witnesses, if otheis who are more lespectahle, or double in 
point ofnuinbei, contiadict them, the first deponents will 
become falsified Evidence having been given by wit- 
nessed of the tiist-mentioned desciiption, designedly contrary 
to the subjcct-mattci of the claim, if others who are more 
lespcctablo than the foimei, oi double m point of number, 
contradict tliern, and depose confoiraably to the claim, then 
the former witnesses become falsified or perjured 

Objection ro- 38 It may be objected, that this is not consistent, 
plied to because by going into other proof, after depositions made by 
witnesses agieed to for the establishing the truth by the par- 
ties, the assessors, and the chief of the assembly, there would 
be the danger of infiniteness, and because it opposes the fol- 
lowing text of Ndreda “ But after the suit is decided, evi- 
dence IS fiuitless, whethei written or oral, if not in the first 
instance, declared as the efficacy of ram becomes useless 
after the ciops are iipe, so evidence in decided cases 


* Ndreda, cited in the Vtvddaiandava 

t Ydjnyamhya, cited m the Vwddaimdava and SmtvtuhaTidrusA. 
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equally unprofitable To this objection it is replied , If a 
claimant, m the course of the investigation, not relying upon 
as evidence the testimony of those witnesses with whose 
faults he was not cognizant, fiom their being on his own 
side, should, from their testimony being adverse to his claim, 
take exception to such witnesses, what is theie to pievent 
recouise being had to other proofs 

39 “ Of him whose organ is defective, and whgi e there is c r e d i b 1 1 1 - 

a fallacy, that is not tiue knowledge ” In the same mannei, enqmrS^ mto, 

, after the ques- 

as in the case of an eye oi othei oiffan, though its defect mav compe- 
not have been proved, yet by reason of theie being no ceitain^^*®?®®®^*^^* 
evidence of the knowledge created by it, fiom its placing the 
object in a false light, defect may be infeiied The same rea- 
soning applies here Moreovei, a scrutiny into the testi- 
mony of witnesses, as well as a scrutiny into [the charactei 
of] the witnesses, has been propounded '' Let him [the king], 
together with his assessors, sciutinize the testimony of wit- 
nesses” It has also been propounded by Cdtydyana 
When the means of proof have been strictly examined, 
then the testimony must be scrutinized, and he who has 
been tried by a scrutiny into his testimony is termed sciuti- 
nized as to the subject-matter This is the lule The term 
hriya, or proof, signifies the witnesses When these have 
been examined by the rule, A fiiend, one interested in 
the subject-matter,” &c then their testimony must be scru- 
tinized, and the scrutiny into the testimony is foi the pur- 
pose of establishing the truth of the matter alleged, as 


* Vivddatandava 
t Ibid 
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appears from the text Allegations are established by 
truth ” When the proof has been thus scrutinised, and by 
the scrutiny also of testimony the subject-matter alleged 
has been scrutinized, he (the witness) is termed scrutinized 
in such case This is the rule, or the established practice of 
those acquainted with judicial matters [So likewise] where 
there is no defect of organ, preventive of knowledge, the 
object appeals m its tiue light 

Anothei ob- 40 Should it be objected, that the claimant cannot have 

3ectio]i replied , /. i. ^ 

to lecourse to othci means of proof passing over the proof 

adduced by himself, it is aiiswcied, that this is no objection. 
** Having departed fiom strong evidence, he who relies on 
weak evidence cannot recur to the former means of proof, 
aftei the decision has been given against him*'’’^ Form this 
text of Cdtydyana, pioliibitmg lecoui’se to othejr means of 
pi oof aftei judgment, it is indicated, that recourse may be 
had to othci means of jn oof prior to judgment, ako from 
the following text oiNdreda " But after the suit is decid- 
ed, evidence is fruitless by which it appears, that recourse 
to other evidence is forbidden only at a time subsequent to 
the judgment, and not before also Therefore, evidence 
having been given by witnesses, recourse may be had to 
other means of proof by one not content This is the rule. 

What fhrthor 41 This being the rule, if peisons ongmally indicated, 

maans of proof 

maybe rosortod but not then at hand, more respectable than or "double 

to, by a olaim- • 

Mt not content the number of those whose evidence has been taken, 

witn luB evi- ' 

be forthcoming, the proof must be made to depend 


* Panoshatal'm, &c. 
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COL ttiOBd^^itoessea , ihis appears from the text of Ndreda * 

But after suit is decided, evidence is fruitless, whe* 
ther written or oral, if not m the first instance declared.” In 
default of those originally indicated, witnesses not indi- 
cated should be resorted to, not a divine test , from the text, 

** A wise man will reject the evidence of a divine test, if wit- 
nesses are procurable ” but if witnesses are not procurable, 
recourse must be had to divine test, and after this stage no 
other means of proof can be sought foi by a non-content 
claimant, because there is no rule to that effect Therefore 
the proceeding must be here finally determined 

42. But where a defendant takes exception to his wit- Ardefendant 

^ not bemff con- 

nesses, being not content with the testimony given by 
as operating adversely to his interests , in such a case, as o^er^eaL cS 
the liberty of adducing other means of proof has not been 
extended to a defendant, the puigation of the witnesses must 
be affected by a delay of seven days for the appearance of 
calamity inflicted by God 01 the king And if the excep- 
tion be established, the witnesses are to be made to pay the 
debt which was the subject of the action, and are to be amerc- 
ed according to their abilities But if the exception be not 
established, the defendant must rest content 

43. As Menu has declared The witness who has given Xextof 
evidence, and to whom, within seven days after, a misfor- 

tune happens from disease, fire, 01 the death of a kinsman,* 
shall be condemned to pay the debt and a fine ” This rule 
respechng the case of a non-content defendant must be un- 

• 

* MmUy 8 , § 108 

GG 
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denstood as being an exception to the genesal nde,' " He 
will be successful whose witnesses depose to the truth of 
his statement,” &c 


B r r 0 n e- 
out oonttruc- 
tion noticed and 
related 


4*4 Some have interpreted the rule, Evidence having 
even been given by witnesses,” &c to signify, that the wit- 
nesses adduced by the claimant having deposed in favour 
of the claim, if the defendant produce other witnesses more 
respectable, or double in point of number, to depose con- 
trariwise, then the witnesses of the original claimant will 
become falsified But this is erroneous, because the produc- 
tion of evidence on the part of the defendant is [m the first 
instance] inadmissible He is called the claimant who af- 
firms the matter to be proved His adversary, who denies 
it, is termed the defendant Moreover, the* proof of a nega- 
tive is dependant on the establishment of an affirmative, and 
the establishment of an affirmative is not dependant on the 
proof of a negative. Theiefore the pioof of the affirmative only 
is proper, the nature of a negative not admitting of its being 
established by witnesses or other evidence , and it is conse- 
quently right, therefore, that the claimant only should ad- 
duce proof Moieover, the mode of proceeding is mvan- 
ably piopounded with reference to the nature of the reply, 
according to the following texts When a special plea 
and former judgment are pleaded, the defend8i;nt shall adduce 
the proof, in a total denial, the plaintiff In a confession 


* The sixth general rule is In every issue the affirmative is to be 
proved. A negative cannot regularly be proved, and, therefore, it is 
sufficient to deny what is affirmed until it be proved*, but wiien the af- 
firmative IS proved, the other side may contest it with opposite j^roofs.*^ 
•-•Introduction to Morgm'c Esmy on the Law of Evutence^ p» 
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there is no lAlUe’' In one amt, the proof cannot'reat (m both 
partial, l^erefore the construction, that “ if the defendant 
produce other witiiesses moip respectable, or double m point 
of number, to depose contrariwise,” &ic is inadmissible. 

45. But the opimon [is not conect], that this has been pro- Anotli«r oos- 
pounded with reference to the following text, “In the case of ted 
two claimants in the same matter, both having witnesses, the 
witnesses of the first claimant must be leceived,” that 
IS to say, the witnesses of him who made the first lepie- 
sentation are to be received , that this rule indicates whose 
witnesses should be received in the case of two affirmative 
claimants to the same property, by light of inheritance, with- 
out any ascertainable priority or posteriority as to the time 
of the acquisition, and that the rule, “ Evidence having even 
been given,” &c is an exception to it , that thus the witnesses 
of prior and posterior claimants being equal in point of 
number and quality, the witnesses of the piior claimant must 
be interrogated, but that his adveisaiy’s witnesses are to 
be interrogated where the witnesses of the posterior claim- 
ant are greater in point of respectabihty or double in point 
of number, that there is not proof of a negative, as both 
parties assert an affirmative and the case being uncon- 
nected with the four descriptions of answer, the settled rules 
of pleading do not apply to the example cited , and, that it 
ia equally allowable to assign two means of proof to both 
partieSi as two means of proof to one party in the same 
cause, fii all this reasoning the holy preceptor does not 


♦ ** IWtibifl is not properly the proof of a negative, but the proof 
of some poeiUon totally inconsistent with what is affirmed 
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acquiesce, as it is not infernble from the use of the term 
“ even," nor from the context, nor from the subject-matter. 
Further discussion is needless 

■ubOTTwre an^ False witnesses have already been treated of. their 

faiae witnesBes p^nlshment IS next declared ‘‘ Suborners, and witnesses 
guilty of falsehood, should be severally punished in a penalty 
' double that of the suit , and a Biahmin should be banished 

He who by means of a gift of money or otherwise, induces 
witnesses to depose falsely, is a subornei he, and they, who 
falsely depose accoidingly, are to be severally or individu- 
ally punished in a penalty double that of the suit, that is to 
say, in a penalty double that which is awarded on the loss of 
the suit respectively, and a Brahmin is to be banished, that is 
to say, expelled fiom the counti y, but not[otherwise] punished. 

Special rules 4,7 This must be understood as having special relation 

in certain ^ ^ 

eases to a case, where the operation of avarice or other passion 

has not been ascertained, and not habitual MenVf has 
declared the punishment, when the motive of avance or 
othei passion has been ascertained, and habitual If he 
speak falsely thiough covetousness, he shall be fined a thou- 
sand pands , if through distraction of mind, two huTid/red 
and fifty, or the lowest amercement, if through terror, two 
mean amercements , if through friendship, four times the 
lowest , if through lust, ten times the lowest amercement , 
if through wrath, three times the next, or middlemost , if 
through Ignorance, two hundred complete , if through inat- 
tention, a hundred only f 


* Y^jnyawedeya, cited in the VtvddaiaTidava and Smrittekofulficit 
t JUenn, 8 , §§ 120, 121, cited in the above authonties. ^ 
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48 CovetousTteaa, cupidity, dtstrousbum of mvnd, perr„f^P^'“ 
turbed state of the intellect , terror, fear , frteTiddnp, exces- y ^ ,/”***** 
sive partiality , lust, extreme desire of female enjoyment , 

wraths anger , %gnorance, defective knowledge , inattention, 
indifference as to information By the numerals one thou- 
sand, &c is always to be understood pands, or copper pice 

49 A lust kinff will punish the thiee inferior tribes Punishment 

•for of the throe in- 

giving false evidence, having amerced them , but he will 
banish a Brahmin This relates to a case of repetition, as is 
denoted by the use of the present paiticiple (Iwoi'van) 

Having ameiced the tribes, Cshetryas and the lest, with the 
fines above specified, he will punish them by stripes, &c 
because the term prubas, in the oidmary acceptation, signi- 
fies corporal punishment, and the subject has relation to the 
ethical code Corporal pumshment includes cutting off the 
lips, amputation of the tongue^ and depiivation of life , and^ 
this must be understood as being pioper to be inflicted with 
reference to the nature of the false evidence 
60 But having ameiced a Biahmm, he will banish him PuniBhment 

of the pnestly 

that IS to say, he will expel him from the country, oi denude 
him, as the meaning of the teim hihasyet may signify the 
stripping off the clothes By giving the causal affix, the 
penultimate syllable is rejected, as in the case of a deriva- 
tive formed from a nude noun with the affix ishtha* 

Moreover, the term vasa, residence, signifies a house, or 
place of habitation , and the teim hihasyet may therefore 


* An e^lanation of this sentence would involve h grammatical dis- 
quisition of some length It displays an ingemous effort to save the 
Brahminical tribe, if not tot%dem verhis at least totidem htens 
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mean, that he should unhouse him The award of the fine 
for each description of motive must be given against a 
Brahmin with special reference to its being avarice or other 
motive, and in a case of non-iepetition, but in a case of 
repetition, a pecuniaiy fine and banishment also, and here also 
with relation to the tribe, the subject-matter, and the quality 
[of the parties], &;c the tci n\ bibaaum must be interpreted 
as signifying denudation, destruction of dwelling, or banish- 
ment from the country In a case of false evidence, where 
there is no pi oof of aval ice or other motive, where there has 
been no repetition of the offence, and wheie the subject- 
matter is inconsideiable, a pecuniaiy fine must be awarded 
against a Biabmin similai to that presciibed for the military 
and othei tubes, but wheie the^subject-matter is consider- 
able, expulsion fiom the countiy also , and the text of Menu 
is applicable to the case of all [the tubes], where [the per- 
jury] lb habitual 
• * 

Brahmin may 51 It should not bc uiged, that a Biahmin is exempted 
no account cor- fiom a pecuuiaiy fine, because it would follow, (as corporal 
graiiy punish jg prohibited,) that in the case of a tnvial fault, 

it would be requisite to punish him by denudation, destruc- 
tion of dwelling, branding, oi expulsion, or else (as the only 
alternative) to exempt him from punishment altogether It 
also appears justifiable from the texts " To the four tnbes, 
not pel forming expiation, he should adjudge the lawful 
penalty, corporal and pecuniary ”* “ A Brahmm must be 
amerced a thousand, who approaches by force the secluded 
females of the regenerate tribes *'f As to the text pf Sancha, 


* Vivddatandava 


t Ibid, 
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Of the three kibes, pnvation of substance and death are 
modes of punishment , but expulsion and branding aie pre- 
scribed for the priestly order Here the term privation of 
substance' extends to confiscation of th^ whole property, 
fiom its being placed in juxtaposition with the term death , 
as appears also from the following text, in which death and 
privation of substance are cited together “ Corporal punish- 
ment includes imprisonment, and even life , and a pecuniary 
fine of paTids, &c may extend to the whole property, fi om its 
bemg placed in juxtaposition with the teim death ” But the 
text, “ He shall expel him fiom the country, leaving his pro- 
perty wholly untouched,” i elates to an offence of the lowest 
degree, and not to offences in general Moreover, corporal 
punishment must never be infiicted on a Brahmin MenUy 
having propounded generally, Never shall the king slay a 
Brahmin, though practising all possible crimes,” proceeds 
No greater crime is known on eaith than slaying a Biah- 
min and the king therefore must not even form m his mind 
an idea of killing a priest ”f 

52. Moreover, the text, He who having been called on Penalty for 

concealing^ evi- 

for testunony, being influenced by hi3 passions, conceals denoe 
from others, Aould be punished eight-fold, and, if a Brah- 
min, should suffer banishment The meaning is. He who 
haviiig accepted the office of a witness, and being called on 
for his evidence together with the other witnesses, being m- 
flu e n ce d his passions, his mind being under the impulse of 
anger or the other passions, at the time of speaj^ing, conceals 

'Ibid 

t Ibid, Jfetrn, 8, § 380, first stanza, and 381 
t cited m the Vtixidataruiava 
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his evidence fi om the lest of the witnesses, saying, ' 1 am not 
a witness in this case/ should be amerced in ei^t times the 
amount awarded on the loss of the claim , and if a Brahmin, 
and unable to pay*^ fine equal to eight times the amount, he 
should sufifci banishment and the term bibasv/m, or banish- 
ment, may be hcie interpreted denudation, destruction of 
house and home, oi banishment from the country, according 
to the circumstances of the case But if persons of other 
tubes are unable to pay eight times the amount, they must 
be made to woik at then seveial avocations, strictly con- 
fined, or sent to piison The piovisions of a former text 
also must here be attended to When all the witnesses con- 
ceal, they aie equally culpable 

contradio- 53 But when, aftei giving then testimony, they after- 
twn punish- contradict it, they must be punished with reference 

to the quality [of the paities], &c as Cdtydyana has de- 
clared “ Peisons having spoken, afterwaids contradicting, 
should be amerced as prevaiicatois”* 

Tampenng 54 Witnesses cited by one party should not be secretly 
prohibited approached by the othei, as Ndreda has declared *‘He 
shall not secretly approach a witness summoned by another , 
neither should he cause him to differ with another a person 
so practising loses his suit 

standing 55 Standing mute, and deposing falsely, have been ge- 
posing fiiaeiy, nerally piohibited on the part of witnesses To thi g he pro- 

enjoin ed tn 
/(Worm Vita 


* Vivddatandava 
t Smrttichandnca 



potindd to exception A man may speak falsely, in a case 
involving death to any of the tnbes Wljere it is proba- 
ble that by speaking truth, death may happen to a Sudra, 
a Vaisya, a Cshetrya, or a Brahrmn, theie a witness may 
speak falsely he should not speak tiuth Therefore, by 
the prohibition of speaking tiuth, standing mute, and depos- 
ing falsely, on the part of witnesses, which weie formeily 
prohibited, are now enjoined Where, in an accusation 
supported by circumstantial or othci evidence, if, by 
speaking truth, death will ensue to any of the foui tnbes, 
and by speaking falsely, death will not ensue to any one, m 
that case, falsehood is enjoined But where by speaking 
truth, death will ensue to eithei the complainant or the 
defendant, and by falsehood also death will ensue to one or 
other party, there silence is enjoined, should the king 
consent But should the king by no means admit of silence, 
the evidence should be nullified by contradiction , and if 
that cannot be effected, the tiuth must be stated because, 
by speaking falsely, there will be the double offence of the 
homicide of one of the tribes, supei added to that of false- 
hood , but by speaking truth, theie will only remain *the 
offence of the homicide of one of the classes 


66. In this case, expiation must be perfoimed according 
io law Lest it should be supposed, that, in such case, stand- 
ing mute and speaking falsely being enjoined by law, there 
is no offence, the text has been propounded “ A Saraswa^ 
tee oblation must be presented by regeneiate men for the 


^ cited in the Vivddatandavay and Smritichandricd 
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sake of purification from the offence’'* For the sake of 
purification, that is, foi the sake of removing the offence 
caused by standing mute oi speaking falsely, a Sarasivatee 
oblation must be seveially presented by regenerate men 
Belonging to the goddess Suraswatee, therefore called Saras- 
watee The term Omroo signifies an oblation consisting of 
sound warm boiled iice 

57 The meaning is, that speaking falsely and standing 

mute, before prohibited, are hcie authoiized But the text, 

‘‘ That man is ciiminal, who either says nothing, oi says what 

IS false and unjust, ""f relates to geneial falsehood or sdence, 

and this is the expiation foi transgressmg that prohibition 

It should not be supposed that the authonty in the text is 

Objection no- mcon&istcnt, and aigued, that although standing mute and 
tioed 

speaking falsely have been authoiized, yet that the offence 
aiisingout of a transgiession ofthe general prohibitionremains 
the same , because standing mute and speaking falsely is a 
And replied to graver offeiice on the part of witnesses, but falsehood and 
silence gcneially is a slightei offence Therefore the text 
granting the authonty is pertinent Although m other 
instances the lernoval of the giaver offence gccasions the 
removal of its concomitant slighter offence, yet in this 
In this mstanco instance, fiom the expression of the authority and the 
fence injunction of the expiation, the giaver offence is removed, 

and its concomitant offence, though slighter, is not removed 
mame undei stood 


* YdijuyiXivdlcyOj cited in the Yivad€itcif7idcivci SMTitichaiidruid* 
t Last stanza of a text of Memi^ 8, § 13, 



OF WITNESSES 


267 


58 The authority to speak falsely must also be understood 

as extending to travellers and others in [answering] general 

questions, in cases where the lives of any of the tnbes are in 

danger, nor is theie any expiation in such case, from there Expiation not"** 
° TLT incumbent on 

bemg no express prohibition No penalty shall attach to casual Alee 
Witnesses or others on the truth of the story appearing by 
another cause and at another time this also is inferrible 
from the text The Chapter on Witnesses is here concluded 




CHAPTEK VII 


Wvitttn lv«ot 


Section 1 

1 Having treated of possession and witnesses, written . QenerU 

“ ^ fimtion of writ- 

proof IS next propounded , but a writing is of two descnp- 
tions^ public and private The natuie of a public writing 
has already been explained , a private wiiting is now tieated 
of this IS of two descriptions, — prepared by the paity him- 
self, and prepared by others • That which is prepared by 
the party himself, requires no witnesses that which is pie- 
pared by others, requires witnesses The mode of proving 
these two depends on local and peculiar usages, as Ndreda 
has declaied Written evidence is declared to be of two 
sorts , the first, in the handwriting of the party himself, which 
need not have subscribing witnesses , and the second, m 
that of another person, which ought to be attested the 
validity of both depends on the usage established in the 
country”* 

2. Next is propounded the rule regarding a writing pre- Rule respect- 

iTi g an inetm- 

pared by others . When any matter is mutually agreed me&t prepared 
^ ^ ^ by others. 


* FwddOiatulam, Smnitdiaftdncd, and Vyavdhdrargiayuoha, 
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upon voluntAiiIy, a wiitmg must be dra^m oat with respect 
to it, with the ‘iDseition [of the name] of tiie obfij^r, and 
duly attested ”* When any agreement is voluntarily entered 
into, or stipulation made mutually between the creditor and 
debtor, whether relating to gold or other valkablea, then a 
writing must be executed, fixing the period of payment and 
the monthly rate of interest, for the purpose of establishing 
the fact on the expiiation of such period , and it must be 
attested by witnesses of the description already mentioned 
“ With the insertion of the obligor,'* — in which the cjjDligor 
IS mentioned, oi in which the name of the obligor is mention- 
ed in wilting 

A contract H Oi else Witnesses of the description before mentioned 
xnay bo binding 

witiiout awn- may be employed, as appears from the following text of the 

tmg 

SmrUi '' For the purpose of proving any act done by the 
paity tiansacting it, witnesses may be relied upon in judicial 
proceedings The act of a party may be good without a 
writing 


Distinguisb- 
ing marka tobe 
inaerted in a 
vntijpg 


4 Moreovei , “ The year, month, fortmgbt, day, name, 
tnbe, family, scholastic title, the names of the parties’ 
fathers, &c must be specified The year , — twelvemonth 


The month , — as Cheyt and the like The fortmght , — the 
light or dark half of the month The day , — the first or other 


day of the moon’s age The name , — the name of the creditor 
and of the debtor The tribe , — Brahmmical or other. The 


* Yijnyawalcya, cited in the above duthoiities 
t Vtvadatandttva 

t Y&jnyamkya, cited in the and YywoahAra- 

rmywiha., but uncertam m the Tirddatondatw. 
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/amiZy,-^T4e8cended from VasUiatlia or othei stock with 
these, that is to say, with the year, &;c it must be distin- 
guished , aJso with the scholastic Mies, as the title of Buho- 
brickha or Kutha, assigned as the mark of distinction for 
reading a portion of the Vedas The names of the yartieSf 
/aiftera,— that is, the names of the fathers of the ci editor 
and debtor. By the term “&c” is intended the natuie 
of the subject-matter, the occupation [of the pai ties] The 
meaning, connected with what went before,* is, that the 
wnti^ should be distinguished by these chaiacteiistics 

5 An agieement having been executed, the debtor should 

sign his name with his own hand, and should add, “ what is senbe the writ- 
above written is agieed to by me the son of such a one A 
matter having been stipulated between the creditoi and 
debtor, and the agreement having been determined 
and executed, the debtor, that is to say, the obligor, should 
subscribe his name with his own hand, and should moi cover 
add or insert in the instiument, that what is above wiitten 
IS agreed to or approved by him the son of such a one 

6 The witnesses also, being equal, should write with The witnese- 

08 also ahonld' 

their own hands, specifying the names of then fathers, ' I, subscribe 
being such a one, am witness to this rnattei ' Those pei- 
sons who are specified m the instrument as being witnesses 
should each, having specified his own and his fathei’s name, 
individually write with his own hand, that he, such a one, 

Devadutta or the like, is a witness in the mattei in question 

* Alludmg to the text cited in verse 2 
t Fzvddatandam 
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Being equal, signifies equality in point of uuntW Utd quali- 
fications 


Euie to be 7 If the debtor or the witnesses be ignorant of the art 

observed where , - .j 

the parties and of wntinor, then the debtoi and each of the witnesses by 

their witnesses o' ^ 

means of others, m presence of all the witnesses, must cause 


to be wiitten their assent, as Ndreda has declared . “ That 
debtor who is ignorant of the art of writing, shall cause to 
be written his assent, or if the witness is ignorant, by 
means of another witness, in piesence of all the witnesses”* 
Moreovei “The sciibemust enter this being sohemd by 
both parties, by me the son of such a one, this has been 
wiitten The sciibe, being solicited by both parties, that 
IS to say, by the obligor and obligee, should write at the foot 
of the instiument By me Devadutta, or other name, the son 
of V^8hnmnltra, oi othei name, the above has been written 


Of a writing A Wilting piepaicd by the paity himself is now treated 

executed bvtbe 

party himself of “ But every document, which is in the handwriting of 
the party himself, is consideied as sufficient evidence even 
without witnesses, unless obtained by force or fraud 
That instrument which has been executed by the obligor 
with his own hand, has been declared by Menu and other 
sages to constitute pi oof without witnesses, provided ifc were 


* Vtvddatatidava ^ 

t Ydjnymealcya^ cited in the YivddaUindavay and 

Vyavahdramayudha 

m • 

I T^nyawaleya, cited in the ViviicibhatigdrmM, fveidamdava, 

r 

tSmriticfmndncd, and Vyavixhdramayudha 
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not obtained by means of foice and lesion * force^ — ^vio- 

lence By lesion^ — that which is effected under the influence 
of frauds avarice, anger, fear, intoxication, he — provided it . 
was not obtained by these means Ndreda also has declar- 
ed ** That writing is not proof, which is executed by a 
person intoxicated, by one under duiess, by a female, by a 
mmoi, and that which is effected by force, and by intimida- 
tion, and lesion ”-f- 

9 And a writing executed by the party himself, or by 
mean| of another, should specify whethei it is accompanied ^ 
or unaccompanied by a pledge, should be diawn out accord- 
ing to peculiar local usages, and should not be deficient with 
respect to the import and language This is all that is 
requisite. It is not necessary that its conditions should be 
expressed in classical or provincial language , as Hareda 
has said* “ That which is not adverse to peculiar local 
usages, and declaiatory of the nature of the transaction of a 
pledge. That instrument is termed pi oof, which is con- 
nected m impoit and language”! Transaction signifies 
making , the transaction of a pledge, the making a pledge its 
nature, whether a simple deposit, oi usufi uctuaiy, oi for a 
specified period Declaratory , — making manifest Such 


* Compulsion by illegal distraint of liberty, or by intimidation of 
threats and penance of bodily harm, is duress It vitiates a contract 
or obligation extorted by its means — Colebrooke on Obligations and 
Contracts, Part I, p 235. Lesion, presumptive of imposition or op- 
pression, is a ground of rescinding any contract, executory or executed. 
— /6id, p. 234. 

+ Vivddatandava, but Hareeta cited m the SmrUichandriGd, 

X Vtvd^atandava and SmrUichandncd. 

I T 
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is the meaning of the terms declaratory of the nature of the 
transaction of a pledge Connected %n vrrvpoTt and language 
the import and the language — the teims in which these are 
preserved in due order By this is meant ‘‘ connected in 
import and language”* Such a writing is proof Here 
it IS not requisite, as in the case of a public and royal instru- 
ment, that it should be expressed in classical language 

♦ Abonded 10 In treating of the instrument, it may be mentioned, 

debt claimable ^ ^ 

from the son that the debt specified therein should be discharged by three 

and grandson ^ . 

of the obligor pei sons “ A debt specified in writing must be paid by three 
persons alone ’’f as in the case of a debt contracted in the 
presence of witnesses, it must be paid by three persons, so 
in the case of a bonded debt, it must be paid by the obligor, 
his son, and giandson, but not by the fourth in descent, or 
those after him This is oidained 

oMwerod ^ ^ Should it be objected, that a text has already declar- 
ed uni vei sally By sons and grandsons, a debt must be 

dischaiged,”J by which it is already piovided, that a debt 
must be paid by three persons, it is admitted but the above 
text has been propounded to preclude the supposition, that 
in the case of bonded debts, there is, in another text, any 
exception to the precept Thus, having treated of the nature 
of a bond, it has been declared by Cdtydyana “ Such con- 
tracted by the ancestoi-s must be discharged after the lapse 


It is not practicable to render a faithful translation of the onginal 
in this place, the disquisition being intended to exemplify the rule 
for forming the gansent compound designated Buhohriki 

t Cdtydyana^ cited in the V^vddatandava 
X Rattidcara. 
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of iune.”* Such alludes to the bonded debts The debts 
of the ancestors must be discharged by their representatives, 
even though a long time may have elapsed Here by the . ^ 

DOOll FOvl vOQ iK) 

use of the plural number “ ancestors,"' and the mention of exonwate tte 

^ fourtl^ in de- 

the lapse of time, it might be mfeiied that the debts must 
be discharged by the fouith in descent, and those after them 
Moi cover, the text of Hareeta, “ He will obtain payment 
who holds a bond ”-f- Here also it might be inferied, from 
the geneial mention respecting the payment of the debt to 
any person holding a bond, that by the fourth in descent, 
and those after them, payment should be made To obviate 
such a supposition, the above text has been properly lecited 
The two last^entioned texts must be leconciled to the in- 
junction of Togeeshwara 

12 He states an exception “ A pledge may be enjoyed Case m which 

until the debt is repaid "I This text has been recited, lest others m de- 

Bceiit luav ad” 

it should be supposed, from the numbei being limited to three, just the debt 
that m the case of a bonded debt accompanied by a pledge, he 
who IS exempt fiom the payment is also not entitled to re- 
deem the pledge , and it implies, that until the debt is dis- 
charged by the fourth or fifth in descent, the pledge may be 
enjoyed it follows, that the fourth, or those after him in de- 
scent, are entitled to adjust a debt accompanied by a pledge 
Should it be objected, that this exception is superfluous, 
from the occurrence of aformei text, " Anusufiuctuarypledge§ 


^ Fivddatandava 
t Veeramitrodaya 

» 

t C&tydyana, cited in the Vivddatandava 
§ Cited m the Chapter on Pledges 
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IS not forfeited,”* it is replied, that were it not foj* this 
exception, that text might be considered to extend to three 
persons only All this is iirefiagable 

gtnim^T^inay Having disposed of incidental topics, the origmal 

subject IS now revolted to "An instrument being in ano- 
ther country, or badly written, or destioyed, or effaced, or 
stolen, or torn, or burnt, or divided, he shall cause another 
to be executed By this text it is directed, that he shall 
execute another when the orxg'inal instrument is insufficient 
to prove the transaction , and its insufficiency to prove the 
transaction consists, as declaicd, in its being in another 
country, or in its being badly written, &c S^ly written, 
signifies, when the writing is bad, in consequence of the 
words or characteis being written in a corrupt, equivocal, 
or unintelhgible mannei Destroyed , — by lapse of time. 

Effaced , — in consequence of the ink having become pale, or 
by other means, when the writing is rubbed out Stolen , — 
by thieves or otheis Torn , — pulled to pieces Burnt , — 
by file Divided , — split into two , and this holds good by 
the consent of the plaintiff and defendant 

Mode of pro- 14 "But if they disagree, and the instrument be in a 

oeedmg when 

jod; fi^ttlTexe’ Scene of litigation, a period of time 

calculated with lefeieuce to the distance must be allowed for 
its production oi if the instrument be in a distant country, 
or destroyed, the case may be decided by having recourse to 
witnesses, as A ctreda has declaied "In the case of an in- 


* A part of tie last stanza of the above text 

t Tqjnyawalcya, cited m the Smntichandncd, but Odtydymam the 
Vtvddaiandava 
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strament being deposited in anothei country, or destroyed, 
or badly wntten, qt stolen. Should it be in existence, time 
must be aUowed , should it not be in existence, ocular evi- 
dence must be lesoited to*** A period of time must be, 
allowed for the purpose of pioducing an mstiument which 
IS in another country, inexistence, and foithcoming But 
should it hot be in existence, and not forthcoming, the case 
must be decided 4iy having recouise to the oculai evidence 
of such witnesses as have formeily seen it But where 
there are no such witnesses, the decision must be according 
to a divine test , as appeals from the text, “ Recouise must 
be had to a divine test, in a case wheie theie is no wiiting 
or witnesses ’* * * § f 

15 And this relates to a piivate document, the same Whatistem- 
rule IS applicable to^an official document, but there is this dooumentf^^*^ 
distinction " In aU cases, that is termed an official docu- 
ment, which IS signed with the king's hand, and sealed with 

his seal in witness thereof*’]: 

16 Another species of official document has been of a favour- 
defined by Vriddha Vasistha That is termed a decree, 

which comprises the mattei adduced to be proved, the 
answer, the pleadings, and the decision, sealed with the royal 
seal, and signed by the chief judge and otheis The sub- 
ject-matter being proved, he shall give the decree to the 


* Vtffdclatandava and VyavaMramayuc'ka 
t but Cdstydyana cited m the Vyavahdramayuc^ha 

t cited in the Vtvddatandava^ but Ndreijia in the Smrtti- 

ehaindriod* 

* 

§ Ywddcamdava and Smrihchandncd. 
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hands, that they, being sons of such and such persons, 
approve the judgment , from the following text of Meim • 
Those assessors who aie theie present, conversant in the 
holy texts, shall give their signature under their own hands« 
according to the rule for writings”* * * § The cose is not 
divested of cmbairassment, unless all the assessors ai*e 
unanimous, as Ndreda has declaied “ Wheie all the asses- 
sois die unanimous m opinion that [such a decision] is right, 
the case is divested of embariassment , otherwise, it remains 
embairassed This applies to a suit consisting of four 
divisions, from the text “ That which establishes the thing 
to be piovcd, which consists of four divisions, and which 
beais the loyal seal, is teimed a decree 


Of an unfa- 
vourable de- 
cree 


17 But whole theie is a loss [of the suit], ^'as in the 
five cases, One who contiadicts, a prevancatoi, one who 
does not attend, one who stands mute, *and one who being 
summoned absconds in such cases there is not a favour- 
able deciee, but a decioe contra This is [awarded] 
for the purpose of adjudging ameicemenc at a future period || 


* Cited as the text of Cdtydyana in the Veeramitrodaya and Smn- 
tichandncd 

t y ivddata'fvdava 

t Vtvddatandava, but cited as the text of Vrikaspati in the Smrit^ 
clumdricd 

§ y%vddatmidava 

II It was before laid down in Chap ii, Sec 1, §§ 8, that one who is 
non-suited is to be fined , but he does not therefore forfeit all datin 
to the subjept-maiter, and the text here merely means that a judgment 
of non-suit is to be recorded, with the view of amercing the party in 
default 
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But a decree pro is for the puipose of establishing a plea of 
former judgment This is the distinction 

18 He next tieats of the means of cleaiini; up doubt Mode of 

° ^ cleanng up 

from a document In a disputed case, the document 
be proved by the handwriting of the paity oi the like, by 
reasonable inference, by evidence of the contiact which the 
instrument records, by a peculiar maik, by connexion 
and dealings of the party, by the contents of the document, 
or by 2 ^ 6 ^;^ous recourse to measuies for recovery''* The 
ascerkamment of the fact, whether a document is genuine oi 
fabricated, may be by those who wrote it The meaning is, 
that a document may be proved by means of anothei docu- 
ment written by the same person, and if the wilting assimi- 
lates, this IS one method of [cleanng up] Flora the term 
“ or the like” must be undei stood the comparison oi the 
handwriting of the attesting* witnesses and the scribe, by 
means of other documents Reconcilement to means of pio- 
bability, is the meaning of the toiin “ leasonable in-- 
ference," reconcilement of the i elation between the pro- 
perty, and the time, place, and persons, that at such a time, 
and in such a place, such a peison is hkely to have possessed 
so much property This is what constitutes reasonable 
inference By evidence, means, that of the attesting wit- 
nesses By a peculiar mark, some distinguishing maik, such 
as m, &c. By connexion, — that is, the foimer relation of 
money transactions between the parties on account of mutual 


* Uncertain m the Viv&datandava, but Ydjnyawalcya cited m the 
Vivddahkangdniava, Sniritichandncd, and VyavcdtAramayuc’ha 
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winning paity ”§ The assessors also shall give it under their 
confidence, and by infeience is also implied the considera- 
tion as to the piobability of the receipt of so much property 
fiom such a peison These are the mehns, and the import 
IS, that by these means doubt attaching to a document may 
be cleaicd up But wheie the doubt as to a writing cannot 
be cleared up, there iccouise must be had to witnesses 
for the puipose of decision, as Cdtydyana has declared/ 
“ Wheie a document is impugned, the claimant must adduce 
the witnesses named therein This text lelates to a case 
wheie the witnesses aie foibhcoming But where they are 
not foithcomiiig, the text of Hareeta applies " Having im- 
pugned a document, by saying, This document was not exe- 
cuted by me, but has been fabricated by him, the decision 
must be by divine test ''f 

Mod« of pro- 19 In answer to the question, what is to be done after the 
ceeding where ^ ^ 

^bie^to^dis- cleaied up, and payment caused to be made of 

w^rdel)t\t ^ohi, if the debtoi should not be able to discharge the 
whole debt, he replies “ The debtor, having paid by degrees, 
shall record [the payments] on the back of the document) and 
the cieditoi shall wiite with his own hand the amount of the 
ieceipts”J If the debtor is unable to discharge the whole 
amount of the debt, then, having paid by degrees, accord- 
ing to his ability, he shall recoid on the back of the original 
document, So much has been paid by me ^ or the creditor 


* VivMatandma 
+ Ibid. 


X Ibid. 
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shall axi^CDunt, on the back of the oiigmal document, for the 
sums realized or received by him, and lecord that so much 
has been repaid to him In what manner ? By a record of 
his own hand, or undei his own handwriting , or the credi- 
tor should give to the debtor a wiitten leceipt foi what has 
«been repaid, drawn up in his own handwiitmg 

20. He next pioceeds to declaie how the document Whatutobe 

done after t3ie 

should be disposed of, the whole debt being discharged discharge of the 

^ debt 

Having discharged the whole debt, he should tear up the 
writings or cause another to be executed foi acquittance 
Having discharged the debt, wliethei by degiees oi all at 
once, he should tear up the original writing But if such 
wntmg be in an inaccessible countiy, or be destroyed, then, 
for acquittance or putting an end to the debtoiship, the . 
debtor should cause the cieditoi to execute another writing, 
and in like manner the creditor should give to the debtor a 
deed of acquittance This is the meaning He next declares Those who 

witnessed the 

what IS to be done on the dischaige of a debt attested hy’^onn shoidd 

witness repay- 

witnesses “ The repayment of an attested debt should be 
attested One should repay an attested debt in the pre- 
sence of its formei witnesses Thus ends the Chapter of, 
documentary evidence 


* Hdjnyawakijay cited in the VivAdatandava 
t The last stanza of the above text 
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(dt iTi) §ivint M. 


Section 1 

1 The three-fold description of human evidence, wiit- Fire prmm- 

^ palmetJiodB of 

ings, witnesses, and possession, have been piopounded Now 
being about to treat of divine test m its piopei place, he 
states the general definition of a divine test in five texts, 
commencing with the text ‘‘ The balance, fiie, watei,*' &c 
He now declaies, the divine tests, " The balance, watei, fire, 
poison, and sacied libation, are the divine tests for pui- 
gation.”* According to the sacied code, five ordeals, com- 
mencing with the balance, and ending with sacred libation, 
are to be administered for the purpose of puigation, or the 
lemoval of suspicion in a doubtful matter 

2 But [should it be objected,] that thcie are other or- There are aj- 

toge her seven 

deals, such ajs grains of rice, &c as expressed in *the text of 
P^tamaAa, " The balance, fire, water, poison, and sacied liba- 
tion, and grains of nee, are ordeals Hot metal forms the 
seventh mode And how then can there be only those enu- 


* Y^nyavfalcya, cited in the Vivddataridava and Vyavahdra* 
ntayu^hoe 


+ Vw^^bUandava 
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merated ? It is replied, that these are for hea'^ purges 
The restrictive meaning is, that these are for heavy charges, 
and not otherwise It is not meant that they ‘are the only 
ordeals He will hereafter describe the meaning of a"heavy 
charge But [should it be objected,] that in trifling charges 
also, the sacred libation is made use of, from the test, “ In a 
trifling case, the sacied libation is to be administered ” it is 
admitted , but the eiiumeiation of the sacred libation^^gether 
With the balance and the lest, is not intended to confine its use 
to heavy charges, but foi the sake of including [its use] in a 
charge suppoited by a binding asseveiation, otherwise it 
might be confined to the case of a presumptive charge, from 
the text, “ He should administei the ordeals of the balance 
and the rest to poisons under a charge supported by assever- 
ation, but in cases of presumptive charge, giains of nee and 
sacied libation in tins theie is no doubt 

Scales, and 3 No distinction having been laid down between heavy 

the other four 

to"be°u8ed whethei piesumptivc or supported by a binding 

in certain coses asseveiation, m the case of an accuser binding himself to 
abide by the awaid [in case of failuie], he piopounds an 
exception '' These, the balance and the lest, are for a peison 
accused, wheic the accuser binds himself to abide by the 
award The award is the fourth division of the suit, involv- 
ing defeat or success by it the penalty is ascertained Abid- 
ing .by that, is abiding by the award, and he obtains the 
penalty annexed to such awaid 

* Vivddatandava 

t Fdjnyawalc^a, cited in the VyavcdidramayUdha. 
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4 "The claimant shall imme<iiately reduce to wilting 

the evidenee oflihe thing to be proved”* This .rule bas®5t®» la wool 
been propounded relative to a claimant who mamtams the as well as of an 
aflinnative of a proposition He now propounds an excep- 
tion “By consent, eithei party may have lecourse to it 
Either may abide by the award By consent, that is, by ^ 
the mutual agreement of the accuser and the accused, either 
the accuser oi the accused may have recouise to oideal, and 
either the accuser or the accused may abide by oi take on 
himself the award of corporal or pecuiiiaiy penalty This 
is the meaning An ordeal is not like human evidence, 
confined to an affirmative only , but it extends indiscrimi- 
nately both to affiimatives and negatives So that in the 
case of a total denial, or a special plea, oi j)lea of former 
judgment, ordeal may be resoited to at the option either ot 
the complainant or defendant 

5 The oideal of sacred libation may be resoited to in , Different or- 

deals applicable 

trifling charges oi heavy charges, or those which are 
sumptive, or those which are supported by a binding 
asseveration, indisciimmately This has been said But 
the ordeal of the balance, down to that of poison, is only 
applicable to heavy cbaiges, and those which are supported 
by a binding asseveration But an exception has been pro- 
pounded to the rule, as far as regards binding asseverations 
“Let him act without binding himself to abide by the 
awaid, .in the case of tieason against the king, and of a 
grievous offence Let him have lecouise to the balance 

* Vtde supra, Chap 1, Sec 6, 5 1 
t VyavaAdiamayu&ha 
X Vivddatandava and VyamMramayuc’/ut 
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and other ordeals, withodrb abiding by the uvard, in an 
accusation of treason against the king, or in accusation 
of killing a Brahmin or other giievous offence , also in an 
accusation of heinous robbery, as has been declared in the 
text " Let an oideal be administered, without binding by 
the awaid, in the case of peisons suspected by the king, and 
those implicated by lobbers,* * * § and those intent on their own 
justification But the ordeal by grains of rioe is only for 
petty thefts, as appears from the text of Pitamaha * ** The 
ordeal by grains of rice is to be administered irf cases of 
theft, but not in othei cases This is ceitain”J The ordeal 
by hot metal§ is to boused in cases of robbeiy of magnitude, 
as appeals from the text, ‘‘ The ordeal by hot metal has 
been propounded for those who are accused of lobbery ”|| 

other divmo 6 Moreovei, otbei divino tests are used on trifiing occa- 
sions “ By his veiacity, by Ins horse oi elephant, and his 
weapons, by Ins kine, giain, and gold, by the deities, by his 
ancostois, and by [the lelinquishment of the fruit of] virtu- 
ous actions , 01 let him touch the heads of his children, and 
wife, and intimates, oi in an accusation admitting of it, IT the 


* Although from the fact of robbers being unworthy of belief, the 
mere implication by them should not raise suspicion, yet as the term 
“ of those implicated by robbers” has been used in conjunction with 
“ persons suspected by the king,” suspicion is excited*— 

t Cited as the text of Ndi eda m the Vivddatandava 

X Ibid 

§ This ordeal, called TuptairKisfuXy is performed by taking gold or 
other metal from clarified butter while hot 

II Ibid. 

IT The pnhted copy oi the Mitdcshara has it Surveshoo^ in ah accu- 
sations , but the true reading, as explained by 8vb<>dhvm, is 
admitting of it 
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sacred libation These divine tests propounded by M enu, 
are declared by Ndreda and otheis to be applicable to 
trifling occasions. Should it be asserted^ that oideal is 
a means of decision wheie human evidence is not to be 
resorted to^ and that oaths are, accoiding to popular accep- 
tation, ordeals, [it is replied,] there has been a distinction 
propounded between these and the ordeals of the balance, 
&c tiie effect m the latter case being immediate, and, in 
the former, future, as in the teinis Brahmin and Pumhra- 
But the sacred libation, though enumeiated among 
oaths, IS classed with the ordeal of the balance, &c not because 
the effect of it, in common with the orde*il of the bfilanco, &c is 
immediate, but because, in common vitli those, it is appli- 
cable to weighty charges, and chaigcs suppoited by a binding 


* Ndreda^ cited m the Vivdflatanduva and Vyavali/iramayiM^ha 

t The import of this illustration is, that ordeals and oaths are not 
convertible terms The meaning has been thus explained by Svhodhint 
“ As the separate mention of the term Pnribrajula indicates another 
purpose, so the separate mention of oaths indicates, that they are in- 
tended for another purpose. That purpose h<wS already been declared, 
[in assigning their use to tnfling occasions,] or the meaning of the 
use of the terms Brahmin and Pumhrajnlamtcy be thas exemplified 
Invite a Brahmm^ and invite a Punbrajula In this sentence, by the 
mere injunction to invite a Brahmin, the injunction to invite a Pun- 
hrayuka also may be comprehended, [inasmuch as all PuTibrajulcaB\ or 
Bumaaeu are BrrPhmvM, though all Brahmins are not Purihrajukas , 
and the separate iiuunction to invite a Punbrajuka, proves that the 
BraJmin and the Pwribrayuka must be considered as distinct indivi- 
duals Bo also in this instance, although the balance and the rest, and 
oaths, may both be comprehended under the designation of grdeal, yet, 
from the separate use of the terms oath and ordeals, the term ordeal 
must be considered as distinct from the oath, and as relating to the 
balance and other similar ordeals 


Distinotion 
between nn 
oath and an 
oideal 
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Andbetwsen asseveration. But the ordeal by grains of rice and hot metal 
dUbrsnt londa 

ofotdeal 0,1.^ Qot; classed With the ordeal of the balanoe, &c. although 
the effect of both modes is immediate, because they are 
apphcable to trifling occasions and presumptive charges. 
These ordeals and divine tests are to be resorted to in cases 
of debt and othei occasions, according to circumstances 

Textof^to- 7 But the text of P%ta/ni(tlui, “ In actions relative to 

waha explam- 

immoveable property, oideals are to be avoided/** is ex- 
plained by the interpietation, that they are to be avoided, in- 
case documents and neighbouring witnesses are forthcom- 
ing Should it be objected, that in other actions also, re- 
coume cannot be had to ordeals, where there exist other 
means of proof, — it is admitted but in actions for debt and 
the like, should witnesses of the prescribed qualifications be 
adduced by the plaintiff, and should the defendant bind him- 
self to abide by a penalty and lely on an oideal, then an or- 
deal may be lesoited to, because there may be the fault of 
partiality in witnesses, and because there cannot be any 
fault in an ordeal, fiom its being an indication of the reality 
and an emblem of justice, as Ndreda has declared " Jus- 
tice consists in tiuth, and litigation [is dependant] on wit- 
nesses In a case admitting of divine test, lecourse need 
not be had to oial oi documontaiy evidence.**-}- The text 
of Pitaviaha is piopounded, not foi the purpose of exclud- 
ing oideals altogethei, but for the pin pose of excluding the 
supposition, that in actions [relative to immoveable property, 
the decision by oideal may be lesorted to by a defendant, 


^ Vivdda(a?idftva 


and Vyaiohdi amaymha 


t VivddcUiiiidaia 
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wh<^ bhiditig lilmself to abide by a penalty, lelles on ordeal, 
there being documents and neighbouiing witnesses Should 
this not be [the interpretation], then in actions relative to 
immoveable property, there could be no decision in the 
absence of documents and neighbouring witnesses * * * § 

• 

8 Moreover “Having called tlie peison, fasting, at Ceremoniefl to 
sunrise, who has bathed with his clothes on, lot him admin- with respect to 
ister all ordeals in presence of the prince and of Brtahmms ’'f nMai ® 

The judge shall administer the oi deals, having called the 
peison who is subjected to them in the morning, at suniise, 
fasting, having bathed, in his clothes, in the presence of the 
pnnee and of the attendant Biahmins “ Oi deals aie to be 
administered for puigation always to a person fasting for 
three nights, or fasting for one night The diffeience here 
propounded by Pitamaka as to the degree of fasting must 
be regarded in practice according as the matter is giave or 
trifling, gieat or small Tlie r^iles regarding fasting, should 
be applied also to the officiating chief judge, fiom the text 
oi Ndreda “Let the chief judge transact all inatteis by 
ordeal, fasting, in the same manner as sacrificing piiests 
conduct sacrifices by order ot the king ”§ 


* The meaning is, that m actions relative to immoveable property, 
where the plaintiff adduces documents or the evidence of neighbour- 
ing witnesses, the defendant cannot have recourse to an ordeal , but 
in the absence of such evidence, he may have recourse to an ordeal 
in actions relative to immoveable property, notwithstanding that the 
plamtiff adduces other evidence 

t Vivddatandava 

t Ibid . . 

§ Pitamaha, cited in the ytvddata7idava 

KK 
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9. Although the time of sunrije is here propounded with- 
for out distinction, yet, by approved practice, ordeals are to be 
administered on Sundays “ In the morning the ordeal of 
fire, m the morning the ordeal of the balance must be 
administeied, in the forenoon that of water must be admin- 
istered, by a per^Q desirous of discovering the truth. The 
purgation by sacred libation is propounded for the first part 
of the day In the lattei part of the night, when it is vexy 
cool, the ordeal by poison must be administered These 
distinctions propounded by Pitamaha must be observed. 
As no particular time has been piopounded for the ordeals 
of grains of rice and hot metal, they must be administered 
in the morning, from the following general injunction of 
Ndreda '' The administei mg of all ordeals has been declared 
proper in the morning”-}- 

p a r 1 1 c u- 10 The da^- being divided into three parts, the first part 

1 a r seasoDB o 

en^omeA for is termed the morning, the second, the forenoon, the third, 

particttlar or- 

daais the evenmg The distinction of time must depend on the 

cases of the injunction or prohibition The cases of injunc- 
tion [are now declared ] The frosty and cold seasons, and 
the rainy seasons, are declaied [the proper times] for [ad- 
ministering the ordeals by] fire Watei m the autumn and 
summer season Poison in the frosty and wintry, and m the 
months of Chey t, Aghun, and also Bysakh', these three months 
are common, and not adverse to any ordeals Sacred liba- 
tion may be given at all times , and the balance is not con- 
fined to any particular period ”:j; The use of the term sa- 

* Vivddatandava and Vyavdhdramayiic'ha 
t VivAdatandavgL 

X Ndreda, cited in the Vivddatandava, but Pitamaha m the Vyava- 
hdramayudha, excepting the last hemistich. 
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ored libatiOD, is intended to include all oaths. As no distinc- 
tion has been propounded for [the oideaJ of] grains of rice, 
it IS not limited to a particular period 

11. The cases of prohibition are as follows — '' 

tion should not be by water in the cold weather , noi should pwiaTjited. 
purgation be by fire in the warm weather , nor should one 
administer [the ordeal by] poison in lainy weather, nor 
that of the balance m windy weathei , nor in the afternoon, 
nor in the evening, nor in the middle of the day *** The word 

cold,” mentioned in the text, Purgation should not be 
by water in the cold weather,” includes the wintry, fiosty, 
and rainy seasons The woid “ warm,” mentioned m the 
text, Nor should puigation be by fire in the waim weather,” 
includes the summer and autumn season Although the in- 
junction was before laid down, the piohibition is used foi 
the sake of giving greater eflfect The object will be here- 
after propounded. He now treats of the condition of the 
persons 

12. Ordeal by balance is declaied for women, minors, Ordeals for 

old men, blmd and lame persons. Brahmins, and sick per- ^ 

sons Fire or water, or seven barleycorns of poison, for a 

man of the servile tnbe”i* * The term women, implies 
females m general, without respect to distinction of tribe, 
age, condition. The term m^nor8, signifies one who has 
not attained his sixteenth year, without respect to tribe Old 
mm , — ^those who have passed their eightieth year Bhnd , — 


* Ndredoi, cited in the V%vddaUindava, 

t Cited as tiie text of T^nsfcmUotfa in tbe Viv^j^atandava and 

VjfctvoMnmc^^ha. 
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depiivecl of vision Lame persons,-^ whose feet are iiselesa 
Brahmins, — peisons of that tribe genefally . Sick persons, 
— those afflicted with disease The [ordeal by] balaaep alone 
IS declared fit for the puigation of these A red-hot plough- 
share, or hot metal foi a Cshetrya, and water foi a Vaisya, 
as appears fiom the disjunctive teim "or” Seven barley- 
corns of poison are for the purgation of a man of the servile 
tube , and fiom the declaration of the balance being Jbr Brafe- 
mins, and li om the declaration m the text, or seven barley- 
corns of poison,” that poison is the oideal for a Sudra, it is 
propel to apply the ordeals of fire and water to Cshetryas 
and Vaisyas This has been explicitly declared by Pifa- 
mdha Oideal by] balance is to be administered to a Brah^ 
mm, and fiie to a Cshetrya Water is declared for a Fa^- 
sya, and one should cause the [oideal by] poison [to be ad- 
ministered to] a Sudra But the text depriving females 
of oideal, namely, When the tiuth is sought after, an 
ordeal will not bo administered to those who aie doing 
penance, oi severely «xfflicteu, or sick, or devotees, and 
women has been recited for the puipose of taking away 
the alternative [allowed m other cases,] namely, " By con- 
sent, eithei paity may have lecouise to it”J It has more- 
over been declaied In charges accompanied by a binding 
asseveiatiou, women and the like being the pailies charged, 

* Vivddata7idava 

t Ndreda, cited in the Vivddatandava. 

t See verse 4 In other words, where women and the other persons 
specified are either party in a cause, it shall not be optional for either 
party to have recourse to ordeal , but the ordeal should be resorted 
to by the party, "who may not be involved m the disqualifying text. 
But where both parties are women, or fall under any other of the 
specified exceptions, there the general rule apphes. 
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the ordeal is to be administered to those making the charge ; 
and where these [that is to say, women] are the parties 
making the chaise, the ordeal [is to be administered] to the 
party charged , but wheie they mutually accuse each other, 
there is an option and here also [the ordeal by] balance - 
alone is enjoined for women It appears also from the expla- 
nation of the same text, that the balance alone is for women and 
others in presumptive charges of weighty and othei offences , 
but the text becomes applicable by restricting the oideal of 
women by balance to the months ofClieyt,Agliiin,andBysakh, 
which are applicable to all oi deals and not [by in tei preting 
it that the oideal by] balance alone is at all times [propei] for 
women , This appears fiomthe text, [The oideal by] “ poison 
has not been declared for women, noi has that by watei been 
propounded , by the balance, by the sacied libation, and the 
rest, their hidden seciets must be exploied,”* which enjoins 
the balance, sacred libation, fire, &c excluding poison and 
water The same rule is applicable to minors, and the 
others [enumerated] The injunction as to tlie use of the 
ordeal by balance, &c for Brahmins and the rest, is not to 
make it alone admissible at all perioas, as is evident fiom the 
text of P%tamaha “ The purgation by sacied libation is 
declared applicable to all tubes All these aie declaied ap- 
plicable to all, except poison to Brahmins ''f Hence the text 
has beeA piopounded for the puipose of determining that the 
ordeal is to be by balance, &c m a peiiod which is common 
to all ordeals, and where many oi deals would be admissible 


* N4areda^ cited in the Vvoddaiandava 
+ yw6datajndava and VyavaMramayudha 

{ This explanation is rather tortuous The meaning, however, is 
thia IHie general injunction is, that dunng three months of the year, 
(Cheyt, Aghun, and Bysakh,) any mode of ordeal is admissible. The 


++ 
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cifSe 13 But at any other period, the ordeal appropriated to 

that period for all In the rainy season, fire alone ie for all. 
In the wintiy and frosty seasons, there is an option either of 
fire or poison to Cshetryas and the other two tribes, but only 
fire to Brahmins, and never poison, from the prohibition, 
except poison to Brahmins ” In the autumn and summer 
seasons, only water But to such as are afflicted with a 
peculiar disease, in which the use of fire and water is prohib« 
ited, such as those described in the following text, " Let 
one keep away file from leprous persons, and water from 
the feverish, and let one keep away poison from those op- 
pressed with bile and phlegm ”* to them, even at the proper 
time for fire and other ordeals, let the ordeal of the balance, 
and others which are common to all times, be administered. 

Water, fire, and poison must be administered to persons 
in health From this text it is inferiible, that to them, as 
well as to weakly persons, the oi deals suitable to the tribe, 
condition, and age of the pai ties are to be administeired, 
without contiavenmg the seasons and periods fixed by the 
injunctions and prohibitions 


particular injunction follows, that to women, Brahmins, &c , the pur- 
gation by balance alone should be administered There are other 
texts, however, which declare that any ordeal, except poison and 
water, may be administered to women, and that any except poison 
^ay be administered to Brahmins It becomes, therefore, necessary 
to reconcile these conflicting texts, which is done by stating, that m 
the three months above specified the ordeal by balance alone should 
be administered to women. Brahmins, and the rest By the same rule, 
m those months fire should be the ordeal for a Cskarya; water for a 
Vatsyoy and poison for a Sudm 

t « 

* ffareetUf cited in the VivddcUandava 


t Yivddatandava. 
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14 It has been declared* "Thesearefor heavy charges” 

He now explains what constitutes a heavy charge One 
should not take a [red-hot] ploughshare under a thousand^ 
nor poison^ nor the balance.” One should not administer the 
ordeal of a ploughshare, of poison, or of the balance, under a 
thousand ^nas nor that of water, which is included, as 
has been declared * “ In heavy chaiges, one should cause to 
be administered the ordeal of the balance, down to that of 
poi8on.”f In such cases, that of sacred libation should not 
be resorted to, from the text, In a trifling case, sacred liba- 
tions are to be administered The above four § ordeals are 
to be admmistered in cases where [the subject-matter] ex- 
ceeds a thousand panaa^ but not undei This is the meanmg 

16. But [should it be objected], that Are and the other objection »- 
[three] ordeals have been declared by Pitamaha applicable ^ 
to cases under a [thousand] in the following text, One 
should administer the balance in the case of a thousand , m 
the case of half a thousand, iron , in the case of half the 
moiety, water Poison is declared applicable m the case of 
half of that.”|l It is admitted, but the text of Pitamaka 
applies to a case where the taking involves degradation, and 
the text of Vvfuyaneswara applies to othei cases This is 
the practice, and these two texts apply to cases of lobbery 
and aggression 


♦ Verse 2 
t Veeramttrodaya 
t Ibid 

• • 

§ That IS, the ploughshare, poison, the balance, and water 
II VeeramUrodaya 





HlTACSHARi. 


17 A distinction has been propounded by Cdtydyana in 
mmarcaees Qf ^ denial “^In the case of a denial of receipt, 

evidence must be resorted to But in cases of robbery and 
aggression an oideal may be administered, even though the 
subject be tiiflmg” 

17 Having ascertained the amount of all the property, it 
should be made into gold, [that is] having ascertained the 
number of the suvernas , — if a hundred be lost, poison has 
been declared the oideal , and also if eighty have been lost, 

And with fire If sixty have been lost, water is to be administered , 
the amount of or if forty, the balance , and sacred libation is propounded in 
the case of the loss of twenty or ten In case of the loss of 
five or moie, or half, or a quarter of that number, grains of 
rice In a case involving the loss of half or a quarter of that 
agkin, let him, the deponent, touch the heads of his sons or 
other lelations But in a case involving the loss of half or 
a quaiter of that again, the usual means have been enjoined 
A king so distinguishing suffers no injury spiiitually or 
temporally 

18 “ Having ascertained the number of suvernasl* &c. 
Heie the term suverna means [sixteen mashds ; and the 
woid suverna is used to signify the quantity above speci- 

Ezplanation fled The term loss heie is intended to suppose deniaL 
text. “ One should not take the ploughshare under a thousand.”*}* 

This must here be understood to mean a thousand copper 
panas 


* Vivadatandava 


t Vide supra, § 14 
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19. But should it be objected^ that in accusations of 
treason against the king or other grievous offence, these 
ordeals have been ordained , how then can the text, * ** He 
should not take the ploughshaixs under a thousand,” apply^ 
It is replied “ Where the king is a party, and the accusa- 
tion IS grave, being puie, they should always take these 
ordeals (that is,) in accusations of tieason against the king 
or other grievous offence, being puiified by fasting and the 
other means, they should perfoim these oi deals, without 
reference to the amount of the property (involved) 

20 The particulais as to place have been detailed by 
Ndreda In a public assembly, in the gate of the king’s palace, 
in the temple of the deity, and in the plain It must be fixed, 
immoveable, and woi shipped with fiankincense, chaplets of 
flowers, and ointments It — the balance, must be fixed 

21 The situation has also been detailed by Cdtydyana 
“ Let him establish it m Indra'a place of woiship foi those 
accused of weighty offences and grievous sinneis at the 
king’s gate for those intending tieason against the king 
The ordeal must be given where four loads meet, to those 
born in the inverse order of the tribes , and in other cases, 
let the ordeal be given in the midst of the assembly This 
let the wise know The decision should not be made by the 
king, m the case of those offenders who seive persons unfit 
to be touched, and vile, or of barbaiians In a case of doubt, 
he should administer to those the ordeals m common use 
among them 


* This IS the second hemistich of the text commencing, “ One should 
not take,” Jsc, 

L L 
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StCTION 2 * 

Of the Oi’deul' by Balance 

Mode of pro- 1. Having tieatcd of the introduction to-ordeals,"which 

With 

respect to applies to 01 deals of eveiy description^ he now propounds 

^ the natuie of the ordeals by the balance and the rest. " The 

accused being placed in the balance by persons acquainted 
with the mode of holding the scales, and being balanced 
by an im<jge, a line having been made, and (the accused) 
being taken down, he should invoke the balance with the 
following piayei — ‘ Thou, O balance * ait the mansion of 
tiuth thou wast constructed of old by the gods, then, O 
fortunate one, declaie the tinith, and relieve me fiom suspi- 
cion If in this I did commit a ciime, O mother ’ then do you 
bring me down , but if I am innocent, hit me up ' 

Interprota- 2 By goldsmiths and otheis, who aie familiar with the 
piactice of holding the scales oi weighing by them, the 
accused, oi the accusei, oi he who is about to undergo the 
ordeal, being balanced oi biought to a level, by means of an 
image, made of eaith oi other mateiials, and being placed 
oi seated on the scales, having made a line, or having 
drawn a chalk maik in the vicinity of the place wheie he 


* Some apology is peihaps necessary for exhibiting to the public 
the puerilities contained in the following pages, but the account has 
been given with the view of showing the entire system. The substance 
of the doctrine of Hindu ordeals is contained in the first volume of 
the Asiatic Eesearches, and from that publication the account has 
been transferred to the Encyclopaedia Bntannica, in which there is a 
cunous description of the ordeals in use in former times and by 
other nations 

t ydjnyawalcya^ cited mthe DivyatcUwa and 
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(the Weigher) stands, undei t]^e strings of the balance, while 
in the act of balancing by means of the image, and being 
taken down, he should mvoke the balance, or should pray to 
it with this invocation — “ O balance ’ thou ait the abode of 
truth. "0/oicZ,” — mthe beginning of the cieation By 
(ke — by Hiriunyagurhhob and other deities " Wast 

constructed!' — or cieated " Then!' — or theiefoie declaie 
" the truth!' — or show the leal nature of a doubtful matter 
" 0 fortunate!' — or O propitious ^ lelieve me fiom this sus- 
picion O mother ^ %f I did commit a crime!' — or if I 
utter a falsehood, then bung me down , but “ if I am inno- 
cent!' — or speak tiuth, then lift me up ” 


3 The invocations aie specified by othci aubhoiities, invocation to 

*' b© used by the 

which are to be used by the chief iiidge when invoking: the party undorgo- 

° ® mg the ordeal 

balance That which has been stated, applies to the person 

about to undergo the oideal As that which constitutes suc- 
cess 01 defeat may be undei stood horn the teims of the invo- 
cation, it has not been sepaiatcly tieated of But the con- 
struction of the scales, the mode of ascending them, and 
othei matters lequiiing explanation, have been clearly tieated 
of by Pitamaha, Ndreda, and othei s 


4 Having cut down a tiee suitable foi saciifice with a Tree to b© 

cut down with 

muntra, B,Tid using the loimula as to a sacimcial pillai, certain ceremo- 

uios 

(Toopa,) and having made obeisance to the legents of the 
world, (Lokapalas,) the balance should be constiucted by 
intelligent persons The muntra of Soma* must be repeated 
at the time of cutting down the trees 


* Sonxay or the moon, being the god of the woods 
t cited in the Divyatatwa and Veeramiti odayn 
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5 The (beam of the) balance should be made equila- 
teial, strong and straight , and three rings should be attach- 
ed in thiee places, as necessary The (beam of the) balance 
should be made four hands long, and the two posts (to 
which it is attached) should be made equal to it (in dimen- 
sions ) The intervening space between the two posts should 
be two hands, or one hand and a half. Both posts should 
Method of con- be fixed under ground (in depth) two hands Two (Toror- 
JSance*^ ^ nas) or cross bais should be fastened to each side of the 
posts , but these must always be placed ten fingers higher 
than the scales Two Abalumbas oi perpendiculars should be 
attached to the cioss bars, made of earth, secured with string, 
and hanging down so as to touch the top of the scales or 
basons The balance must be placed to the eastward , im- 
moveable, and in a puiified place”* 


Method of 6 Having adjusted the two strings to both the extre- 

eig h tng ° 

mities (of the beam), lie should place Cusa glass in each of 
the scales in an easterly diiection He should place the 
peison uho is about to undergo the oidealm the western 
scale 01 bason, and pure earth in the othei side He should 
cause the cavities of the basons to be filled up with bnck> 
dust, giavel, oi earth ”f The mention of bnckdustt gravel, 
01 eai th, shows that either of them may be used “ Examiners 
should be a])pomted, who are acquamted with the maimer 
of weighing, as tiadei s, goldsmiths, and braziers The duty 
of the examiners is to see that the perpendiculars and the 


* Fttama/ia, cited m the Divyatattva and Feeramitrodaya.' 

t PUamaha^ tiled m the Bivyatatwa, but Ndreda m the Veeramv^ 
irodaya. 
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basons are even. Water should be placed in the scales by 
Pundvts, and, if the water does not flow over, it may then 
be considered that the balance is level Having first weigh- 
ed the individual, let him then be taken down 

7. " The balance should also be decorated with banners Forms and 
and flags ; afterwards the peison acquainted with the mean- be obserred on^ 
ing of the formula should invoke the gods , the offerings of 
perfumes, garlands, and sandal ointments having been pre- 
sented in the prescribed mode, accompanied by the music 
of the Fad^^raf and TooryayaX The chief judge, facing 
the east, with hands folded, should thus speak ' O Dharma, 
enter into this ordeal with all the legents of the world, 
(Lokapalas,) Fastw,§ Adityas.W and Marutas * **11 

8 “ Having first invoked Dharma , or the god of justice, 

to enter into the balance, he should then call on the Angas, 
or subordinate deities Having placed Indra on the east, 
and Pretesd^* on the south, Varuna on the west side, and 
Cuvera on the north , Agm, and the other regents of the 


♦ Fitamaha^ cited in the Veeramvtrodaya and Divyatatwa 

t A sort of musical instrument, of which four species are reckoned, 
as wind instruments, stnnged instruments, &c 

t A sort of musical instrument 

§ A Vasu IS one of the eight divinities who form a Gunna, or assem- 
blage of gods , and there are nine of these Gunnas —As Res , p 40, 
voL UL 

II The twelve Adityas are said to be the offspring of Aditi, who is 
called the mother of the gbds They are emblems of the sun for each 
month of the year. 

IT MarutaSy or genii of the winds — See Moor^ ffvndu Fantheony 
p. 93 ^FiUmahay cited in the Veef amitrodaya and Divyatahva 

** Tamay or hterally, the lord of departed spiiits 
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stould place on the intermediate points (of the 
thew«M. compass) The colour of Jndra is yellonr, of Fama dark 
blue, of Varuna white as crystal, of Cuvera golden, and 
Agni also golden, of Nirriti dark blue — Vayu is cdebrated 
as being of a purple or smoky colour, and laa/tM* * * § is of a red 
colour These must successively be thus meditated on ’’f 

Of tho ra$u» 9 “ The wise should woi ship the Vasiia on the south side 

of Indra Dhara, Dhrma, Soma, Apa, AnUa, Anoda, 
Pratyusha, and Prabhasha , these eight aie termed Vavus ”1 


Of tho Ad%- 10 “ A site for the Advtyas should be made between 

those of Indra and Isana Dliata, Aryayama, Mitra, Va- 
nina, Ansa, Bhaga, Indra, Vivaswan, Pusha, Paryanna, 
these ten, and Twashtwa and V^8hnu, the elder and the 
younger born these aie the names of the twelve 


* Divyatativa, that Isana is of a white colour 

t Pitamaha, cited in the Veerarmtrodaya and Dwyatatwa 

t Pitamaha, cited iri the Dwyatatwa, 

§ Pitamaha, cited in the Dwyatatwa —It is recorded in the Pu- 
ratios, that the twelve Adityas were begotten by Casyapa on his wife 
Aditi in a Calpa, and their names correspond with the above, with the 
exception of Vishnu, Paryanna, Ansa, and Indra, ipstead of which 
they are read Savita, Vidhata, Sacra, and Urucrama ; and in another 
Calpa, Snnga, the daughter of Viswacarma, was married to Adiiyd, and 
as she was unable to endure her husband’s splendour, she complaiued 
to her fjMf ler, who made him (the Adilya) into twelve pieces, each of 
which appears to represent him as Surya or the sun, distinct in each 
month of the year It is mentioned in the Adityahridaya, that Aroona 
appears in the month of Magh , Stirya in Fajgoon , Vedutiga in Gheyt ^ 
Bhanoo in Bysakh , Indra in Jeth , Bahi in Asarh , GaVhmti in 
Sawun , Tama in Bhadoon , Soovurnat eta m Assin , Divaoara m" 
Cartic ; Mitt^ in'Aghun , and Vishnu Sunatana in Poos The legend 
is related differently by Ward. — See vol ii p 45 , and Moor^ Article 
“ Adiiya ” 
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J1 “ The wise should make a site for the B/oodvcu^ on OftJieB**<t- 

tM 

the west of Ag^n Virabhadra, Sumbhoo, Onaa who 
is most Sunous, Ajatcapuda, Ah%, Budhnya, Pvnakee, 

ApwrajUa, BhaovanadJixawara, Capali, termed Vuhampati 
or lord of the Va^ayas, and Sih'hanurhhava , these aie the 
eleven Jtoodra deities ’‘f 

12 “ The abode of Mains should be made between that or tlie Mu- 

tru 

of Pretesa and the Rdcshaa J Brahmx, Maheswan, Caunian, 

Vaiahnuvi, Varalvi, Makendri, and Chdmunda attended by 
her Qanas oi tram (these aie Mains 

^ 13 The wise should make an abode foi Gunes || on Of Gums 
themoith of 

14 ** The site of the Marutas is said to be on the north Of the Jfarii- 

ta9 

of Varuna — Gagana, Sparsana, Vayu, Amla, Mai^uta, 


* See Moor, Article ** Roodra The Rood? as are distinctions of 
Siva in his character of fate or destiny 

t Pitamaha^ cited in the Divyataiioa 

t The RacsJias are a species of evil genu, generally engaged m 
malignant combinations , not however always — Moor's ParUheon^ 

p 96. 

§ Pitavnaha^ cited in the Divyatatwa — ^The eight Sactis^ or ener- 
gies of as many deities, are also called Mairvs or mothers They are 
named Brahmi^ because they issued from the bodies of Brahma 
and the other gods respectively ( Rai/a Mucuta on the Ameracosha ) 
In some places, they are thus enumerated Brahmi, Maheswart, Aindri^ 
Varaki^ Vatshnuvtf Caumari, Chdmundaj and Charchica However, 
some authonties reduce the number to seven , omitting Chdmunda 
and Charchica^ but inserting Cauven —See As. Res , p 82, voL vui 

II The of prudence and wisdom, • « 

IT Begmit of the south-west quarter.— P«fa 7 naAa, cited m the Divya- 

iatwa. 
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Pran^ Prunes, -and Jxva , these eight are called ilfa- 
rvids 


Of J>w>rga 15 The Wise should invoke Doorga on the north of the 
balance , and all these deities should be worshipped by their 
respective names 


Offenuffs to 16 “ Having made offerings, beginning with Arghya^ 

bepreBented ending With ornaments, in the first place to Pharma 

then the offering beginning with Arghya and ending with 
ornaments should be made to the Angas Next the offer- 
ings beginning with perfumes and ending with food should 
be piesented to them’’§ 


Mode m 17 Having decoiated the balance with flags and ban- 

wmdi the wor- 

to 'Tw* ners, Pharma should be invoked with this incantation, 
(Ahyahi,) Appioach * Appioach ^ Then having pronounced 
ihi^muntra, Phormayarghyaampracvlpayami nvma, or I 
present this Arghya to Dharmd after this Arghya, Padya 
(water foi cleaning the feet, &c ), Achmam (water for sip- 
ping), Madhuparca,ll then Achmam again, Snan (water for 
bathing), dress, the sacrificial cord, then Ac/tmam again, i;he 
Cataca or ring, Mukuta or crest, and other ornaments should 
be presented to Pharma then having repeated the mun 


* Pitamaha, cited m the Divyatatwa 
t Pitamaha, cited m the Divyatatwa 

t An Arghya that is, water, nee, and durvd grass m a conch, or m 

a vessel shaped hke one 

* • 

§ Pitamaha, cited in the Divyatatwa. 

il This is made with honey, curds, and butter in a vessel of nnc. 
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tra, beginning with the woid Pvanava, and ending With 
Nwma ! the presents^ beginning with Arghya, and ending 
with ornaments, should be offered in succession to the other 
deities, -beginning with Indra and ending with Doorga in 
their respective names in the fourth case , afterwards having 
offered perfumes, flowers, incense, lamps, food-offeiings, and 
the like to DJtarma, then the perfumes, &c are to be offered, 
as above stated, to Pidra and the othei deities Foi woiship- 
ping the balance, the perfumes, flowers, &c must be of a red 
colour, as Ndreda, says — “ Having first worshipped the 
balance with the offerings of led perfumes, gai lands, curds, 
fried nee, &c then the othei deities should be worshipped ” 

As no paiticular mention has been made regarding Indra 
and the other deities, they may be woishipped with offei- 
ings of every colour, whethei red oi othei wise, as procuiable 
— ^This is the order of worship 

18 These acts must bo performed by the 
as has been declaied — The chief judge, — who should be a mg chief judge 
Brahmin, learned in the Vedas and VedangaSy familiai with 
religious observances, as oi darned by the Sruti, even-minded, 
devoid of passion, devoted to truth, pine, able, benevolent, 
universally charitable, — fasting, clothed m puiified gaiments, 
and with cleansed mouth, should, accoiding to the pi escribed 
mode, worship all the deities 


19. By four fi2r^^^cas) or fLVjnily piiests, seated on the TheGajattt 

to be repeated 

four Bides of the balance, the hoina should be performed on 
the {LowJdcagni) or domestic fire,+ as has been declared — 


♦ cited m the Divyatatwa, 

t Eadhacant Deb in his Sanscrit Lexicon observes ^Agm was first 
begotten by Dharma »on his wife named Btuu, Agm espoused ISwadia, 

MM 
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The buint offering (homa) should be presented "on four 
sides by the learned m the Vedas , the homa should be per- 
foimed with the presents of Ajya (clarified butter,) Habisa 
(rice boiled with milk,) and Samida (small branches of cer- 
tain trees ,) the homa should be celebrated with the muntra, 
beginning with Samtri Pranava and ending with the word 
‘ Swalia ’ Having pionounced the Savitri Qayatri, and 
then the Oayatm beginning with the word Pranava and 
ending with the woid Sivaha, the hoTna should be perform- 
ed by offering the Ajya, Ckaroo, and Samida, one hundred 
^ and eight times severally — ^This is the meaning of the text 

The occusa- 20 After the completion of the worship of the deities, 
then he written ending With tlic burnt offeiing, a document should be pre- 
the header th*^ Containing the matter alleged [against the paity 

accused about to undcigo the oidcal,] together with the following 
muntra , and that document should be put on the head of 
the peison*accuscd , as is said — The matter of which the 
person is accused should be written down with this muntra, 
and that [the document] should be placed on the head [of the 
accused] The muntra is — “ The sun, moon, wmd, fire, 
heaven, eaith, watei, mind, Yama, day, mght, both (n^in- 


of whom were born Pavaca, Pavamana, and Suchi In the sixth Mun- 
wantara, Dravinnca and others were begotten by Agm on his wife 
BasudMra, and forty-five Agms were procreated by Dravvmam and 
others, sons of Agm They are altogether forty-nine in number In 
particular rehgious observances and ceremonies, Agm is to be invoked 
by several names, thus in Lowhica or worldly affairs, such aa entering 
into a new Louse, and the hke, Agm is termed Pavaca, &c,, &c. 

* Divyatatwa 


tlbid 
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iQg and iBVB^g) twilights, and Dharma, know the actions 
of men.”* 

21. These forms, beginning with the invocation to Dhar- The above 

° ° ceremonies ap- 

ma, and ending with placing the written chaige on the head, ^ ^ 

a,re applicable to all ordeals , as has been declaied — “ All 
these formuhe he should apply to all ordeals so the invoca- 
tion of the gods should be made in the same manner ’’f 

22. Afterwards the chief ludge should invoke the ha- invocation 

° by the chief 

lance from the text — “ The peison who knows the 'tauntra judge 
should, according to the prescribed mode, invoke the ba- 
lance " Who hnows the muntray' that is, who is acquaint- 
ed with its meamng “ 0. balance, thou wert created by 
Brahma for the detection of evil-doeis, by the letter dlia thou 
art the image of Dharma, and, by the letter tha it appeals 
that, holding the vicious, thou levealest their acts, on ac- 
count of which thou art named Uhatha or balance Thou 
knowest the virtues and vices of all cicated beings Thou 
only knowest all, and those things which moitals do not 
know. This person wishes to be relieved fiom the suspicion 
m which he is involved, as thou, by thy viituc, ait competent 
to extiicate him from the difficulty ”§ 

• 

23. The person who is about to be examined, should The person 

* « -I - 1/1 about to iinder- 

invoke the balance with the text formeily recited, (“ Thou, go the ordeal, 

should also in- 

O Balance,” &c § 1,) and afterwax ds the chief judge should voke before be- 
• ing weighed. 


♦ Divyatatioa 
t Ibid 
t Ibid 

§ Divyatatwa and omUrodaya. 
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place tlie person who is about to undergo the ordeal, and has 
taken the written charge on his head, m the, same place ; 
that IS, in the mode accoiding to which he was first placed 
in the scale ; as has been said —* ** The person who has taken 
the wiitten chaige on his head, should be again placed in 
the scale 


Period of 24 Having been iilaced m the scale, he should be kept 

IghlDg ax 

m it duiing thcpeiiod of five binarhis complete Persons 
learned in astronomy should be appointed to compute that 
pciiod, as the text declaies — “ The Brahmins who are emi- 
nently skilled in astronomy, should be appointed for tlie pur- 
pose of computation, and by those, the time of examination 
must be consideied as five birmrhw**^ The time taken 
for aiticulating ten haid letteis makes a pran six prans 
make a binarhi , as is said — " [The time of pronouncing] 
ten haid letteis is a piwi, six pr ans a,ie one binarhi'^l 
Sixty binarhis aic one ghatica sixty ghatwas are one day 
and night, and thiity days aie one month. 


What ^|or- 25 Purified peisons should be appointed by the king, to 

appointed, to examine duiing such peiiod into the guilt or innocence of the 
deride as to the _ i i i i i i • 

question of Qccuscd, and tlicy should pionounce as to ms innocence or 
or mno- ^ ^ Pitaroaha — Brfthmins are the 

most excellent of witnesses They, being speakeis of truth. 


accoiding to the leal state of the case, learned, purified, and 
uncovetous, should be appointed as evidence by the king ; 


* DtvfjatcUwa and Veeramitrodaya. 


t Divhoiaiwo 
t Ibid 
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they sbouhf represent to the king regarding the guilt or in- 
noeenee of the accused.”* 


26. The rule for ascertaining the guilt or innocence is Rnio ibr m- 

^pertaining the 

thus propounded • — No doubt, should the person balanced point 
go up, his innocence is establislied , if he be level, oi come 
down, then he is not innocent An exception to this lule Exception, 
is declared by a text of P^tamalua — " A slight crime brings 
level, and a heavy one takes down 

27 . The meaning of this is, that though it cannot be as- . Explanation 
certained by the oideal, whether the matter charged be light 

or heavy, yet that [the offence] having been committed once 
only and unmtentionally, rendeis it light, and its havmg been 
repeatedly done and intentionally, lendeis it heavy , and 
thus the rule of slight and heavy amercement and penance 
maybe ascertained 


28 Where, without any known or visible cause, the other evi- 

dence of guilt. 

Cdcsna and the like are cracked or broken, guilt is esta- 
blished The text declares — “ In case of the Cdcsha break- 
ing, or of the splitting of the beam and basons of the scale, 
or of the Carcatas, or the bursting of the strings, 01 of the 
A'ceha breaking, the guilt of the peison is evidenced ”§ 


29 " Odcska signifies the bottom of the string , Carcata, Explanation 

® of the terma 

the rings bent like the horn of a lam, attached to each ex- 


* IhvyQjtaJtwa. 
t Ibid 
X Ibid 
? Ibid 
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tremity of the beam to which the strings are fiastened ; 
A'csha the transverse beam fixed to the two pillam, from 
which the scales are pendmg If these^ however^ are broken 
by any visible means, the person must be agaiti placed in 
Difltinction the scale , a text says — " At the breaking or splitting of 
the strings or other parts of the balance, he should cause the 
person [the accused] to be replaced in it.”* 

Fees to ^ 30 He should then cause the Rniicas, PurohUas, and 

paid to the offi- 
ciating priests. Aclvaryas, or sacrificial pnests, to be satisfied with their 

fees. “ The king who perfoims such acts, having tasted 

the most delicious enjoyments, acquires eminent fame and 

becomes identified with Bramha 

Precaution 31. If he Wish to establish the balance, as abovo des- 

when the scales cribed, in the Same place [foi future use], he must build a hall 

are required for .n . 

future use With shutters and the like, to pi event the entrance of crows 

and other animals, as the text declares — He should cause 

to be erected a laige, elevated, and white balancing hall, 

situated in a place in which it may not be injured by dogs, 

Cluindalas, and ciows He should surround the house with 

the LoJcapalas, or regents of the world, and other deities , and 

they [the Lolcapalas] must be worshipped thrice in the 

day, with perfumes, garlands, and sandal ointments. He 

should cause the house to be made with shutters, filled with 

seeds, guaided by seivants, and containing earth, water, and 

fire, so as not to be empty “ Seeds,'* grains of barley, rice, 

and the like — Thus has been declared the ordeal by balance.' 


* DivycUaitm 
t Ibid. 

t Ptlama/ia, cited in the VeeramUrodaya 
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SEcnoN 3 . 

Of ths Ordeal by Fire 

1 . &e now declares the [ordeal hy] fire as next in Forms tob^ 
- t . , 1 , , observed mtbiB 

order Having his hands lubbed with rice, he should ®* * * § ^d®**‘ 
place seven leaves of the AshwatMia* tree, and should tie 
them with so much thread Theie being general rules, as 
described in the introduction of the trial by oideal, and there 
being peculiar rules for [the oideal by] balance, from the in- 
vocation of Dharma^ to the placing the wiitten charge on 
the head inclusive, this is a peculiarity in the foim of [ordeal 
by] fire. 

2 ^ Rubbed with rwe,'* means, he by whom both his Explanation 

- 1-11 of the text. 

hands have been rubbed or cleaned with rice — Having 
made a stain with lac dye, or other material, on the spots 
where there were moles, fiecHes, warts, scais, sores, &c as 
Ndredahas ordained — “ In all thehurts of the handhe should 
make vermilion marks Afteiwaids he should place 
seven Ashwathha leaves in the palms of the open hands, 
from the text — “ Having filled the palm of the hand with 
seven equal Ashujathha leaves ”§ He should next tie other cere. 

.1 . 1 .1 1 I 1 monies to be 

them up together with the hands by as many threads obBerved. 
as there are Ashwathha leaves , that is to say, he should 
tie them with seven. These seven threads should be white, 
as appears from the text of Ndreda — “ He should tie 


* Rwut rehytosa 

t T^nymmlcya, cited in the DtvyaUUwa and VeefawArodaya. 

4 ; JhvycMvoawA Veeramttrodaya 

§ Yeeram^iredaya 
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the hands with seven strings of hght coloured thread”* * * § 
He should then place seven Sv,mee\ leaves, and seven blades 
of Dooh grass, with fried grain, and fried grain mixed with 
curds, on the top of the Ashivathha leaves, from the text — 
“ He should place seven leaves of the Pippalal tree, seven 
Sumec leaves and fiied giain, seven blades of Doob grass, 
and filed giain mixed with curds ”§ He^'should also place 
flowers, as appeals fiom the following text oiPitamaha' 
— He should place in the hands seven leaves of the Pippala 
tice, filed gram, jasmine, and cuids, and then tie them up 
with thiead ”|| Jasmine^' a species of flower 

Area leaves 3 As foi the text, He IS deal who is unbuint to the 

to be used only 

when the F%p- seventh Circle holding ledhot iron in his hands wrapped up 

pala leaves are 

not procurable seven leaves of the Avea^ plant”** That must be 
understood as pi escribing the use of Area leaves, where 
AshwatUia leaves cannot be had The leaves of the 
AsliivaiWia must be considered the pnncipal, from their 
having been extolled in the following text of P%ta7naha — 
" Fire IS produced fiom the Pippala tree. The Pippqla is 
considered as the chief of tiees Theiefore a wise man should 
place the leaves of it in the hands 


* Divyaiativa, and Veeramitrodaya, 

t Mt'tnosa pudtea, a sort of sensitive plant, 

t The holy fig-tree, oxjictia religiosa 

§ D%vyatativa 

II Divyataiiva^ and Veeramitrodaya 
YAScl^mLs giganieay or Swallow wort. 

** Vyavahdramayudha 


tt Veeramitrodaya 
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4 He next propounds the invocation to fire by the paity 
undergoing (the ordeal) — “ Thou,0 puiifying file, dwellest 
in the interior of all cieatuies Thou, O fire, pionounce, like 
a witness, the truth of my innocence or guilt * * *** Thou, O 
fire, dwellest in the interior — within the corporeal system 
of all creatures, whether viviparous, oviparous, engendeied 
by heat and damp, or pioduced fiom the earth thou ait pre- 
sent by the preparation of food adapted to each O puii- 
fier, or cause of purity O fire, that provest the innocence of 
the distressed, speak like a witness the truth of my inno- 
cence 01 guilt Poonyupapahhiu (innocence or guilt) is 
the fifth case, formed by lejccting the affix lyup The 
meaning is speak or declare the tiuth with refeiencc to 
innocence and guilt 

6 The ball of iron being heated by thice ignitions, and Position of 

llio accused 

being brought before him by Ineans of a pan of tongs, the 
party undeigomg the ordeal, standing in the wcstcin ciicle 
with his face to the eastward, should invoke the fiic with the 
formula according to Ndreda — “ Having heated, with a 
three-fold ignition, a redhot, shining, polished iron ball, ho 
should speak, invoking tiuth 

6. The meaning is this. Foi the purpose ot cleaning the Expianatioit 

of the text 

iron, havmg cast the redhot non ball into water, having 
again heated it and cast it into water, and having heated it 
by a third ignition, and it being extracted and placed befoie 
him, by means of a pair of tongs, the party about to perfoiin 


* D%vyaiatwa and Yeeramitrodaya 

t Divyatatwa, 

N N 
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(tbe 01 dual) should uttei \h<i formvla. of, “ Thou, 0 fiie, &c ” 
invokin'' tiuth — 01 calling on the name of truth, 

Coromoniosio 7 The chlof ludgc, liavini^ idaced a coramon fire at tlio 

be perfoririai 

sale of the extremity of the ciicles, should perform the 
burnt offeung with claiified butter, lepeatmg the/ormw?c& 
“ Agnayc Pavaedya Swaluiy' one hundred and eight times, 
fiom the text — Foi the purpose of pacifying it, he should 
make an olioiing to the liio, of claiified butter one bundled 
and eight times 

Invocation to 8 Having pcifoimcd the burnt offeiing, and having 
bo used by Ibf 

thief judgt tin own the ball of non into that fiic,and that being redhot, 
and havjng pcifonued the cciemonies already described, 
conmientnig with the invocation io Dhavma, and ending 
with the burnt olfciiug,at the thud ignition, he should 
invoke the fiie inherent in the non ball with this formula 
— “ Thou, O file, ait the loin Vedas, and thou ofiiciatest at 
sacrifices Thou ait the mouth of the gods Thou art the 
mouth ol deified sages Tliou dwellest in the interior of all 
cicatuiCKS, thcicfoio kiiowest thou the good and bad. By 
leasoii that thou cleanscst tiom sin , thciefore art thou called 
puiifici Show thyscll, O puiifier, flaming in case of guilt, 
but in case ot innocence, O the, become cold Thou, 0 flic, 
peivadcst the system ot all crcatuics, like a witness. Thou 
only, O deity, knowest what moitals do not comprehend. 
This man is aiiaigncd in a cause, and desires acquittal. 
Theiefoic thou ait capable of dehvei mg him lawfully fiom 
this pciplexity ”f 


, * VyavahdiaimyuChatmd, Yeerarmirodaya^ 
t PivyaMm and Yeeramitrodaya, 
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9 Moreover — “ He should place in both hands of him Dimenmons 

^ and description 

who has spoken, an non ball of fifty palm,* * * § smooth and 

redhot.”’t* “ Of hvm,” meaning the party who is to perform bt*iSiora>3*'’ 

the ordeal; "who hm spoken,” who has recited ihefot'mula 

of" Thou, 0 fire, &c “ iron,” a ball made of iron , “ of fifty 

palasf in weight to fifty paZ(X8, “ smooth f divested 

of all excrescences, on all sides loutid and polished It 

should be eight fingersj'in ciicumfeience, fiom the following 

text of Pitamaka — " Having made a ball fice fiora cxcre- 

scences and smooth, eight fingeis m ciiciimfeienco/^and fifty 

*pal(i8 in weight, he sltould hej-t it in the flic ”§ “ ItedhotJ* 

like fire The chief judge should place oi deposit it [the 

hot ball] m both hands covcicd with Aahvjathha leaves, 

cuids, Dooh grass, and othei matciials 

10. He next propounds wliat he should then do — Ho, Tiip accuBcd 
taking it, should proceed exactly thiough seven ciicles slow- 
ly ”11 That man, taking the icdhot non ball in the palm of 
his hands, should pioceed slowly through the seven ciiclcs 
By the use of the tcim " exactly” (eva), he shows that the 
feet are to be placed within each ciiclc, and that the ciicles 
arc not to be stepped ovei, as has said — “He 

should not ovcistcp a circle, noi should ho place his loot 
behind.”ir 

* A wcSgbt of gold or silver equal to four cai skas 

t Y^nyawakya, cited in the Ihvyatatwa 

t Angoolix^ a finger’s breadth, a measure of eight barleycorns 

§ Vyavc^drantaymlia^ Divyafatwa^ vtxA VecramiU(M(^yt^ 

II Yiijnyawalcya^ cited in the Divyatativa 
11 Divyctftatwa 
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11 He should proceed exactly through seven cirdes 
slowly This has been said He next declares what is the 
extent of each circle, and what is the extent of the intei- 
venmg space between the circles — The circle must bo 
held to consist of sixteen fingers and so much the last 
That of which theie aie sixteen fingers is consisting of 
sixteen fingeis The circle must be consideied as measuring 

Extent of the sixteen fingeis, and the last and middlemost of the circles 

( irclCH -n 

exactly the same , that is, exactly sixteen lingers. By pre- 
sciibing that he shall pioceed through seven ciicles, it follows, 
that the fust ciicle is the staitmg place, and that there are 
besides seven othci ciicles of the extent specified. This has 
been declared by Ndreda in his specification — They 
have declaied thiity-two fingeis between one circle and 
anothci By the eight circles in this manner, theie are two 
hundicd fingers and foity fingei^> of land, over and above, 
in mcasuicment ”■(• 

12 The meaning of this is that, after the starting ciicle, 
which mcasuies sixteen fingeis, follows the fiist circle, which, 
togcthci with the second and each succeeding one, measures, 
with the mtciwcning space, thiity-two fingers The startmg 

Expifin ition cilcle alonc measuics sixteen fingeis The seven ciicles are 

of Iho text ° 

. to be walked ovci togethci with tlie intervening spaces con- 

sisting of tlnity -two fingeis By the eight circles, in this 
mannei, theie are two huiidiedand forty fingers in measure- 
ment. The woid AngoolamanataJt, “fingeis in measure- 
ment,” IS formed by affixing tusih to the ciude noun. 


* Yamydioalcya, cited in the VcoamiUodaya, 
+ YccramiU odaya 



07 THE OBDEAIi BT FIRE 


317 


13. Id this process, however, having made a starting dicle 
ef sisteea fingers, and havmg divided, mto two parts, each of 
tiie other seven circles or portions of land, consisting, with 
their intervenmg spaces, of thuty -two fingers, passing over 
the seven portions of land, or circles consisting each of sixteen 
fingers which form the intervening space, seven ciicles pro- Small circles 

are to be made 

portioned to the size of the foot of the person about to walk, withm the 

larger ones 

should be made in the remaining ciiclcs, which also consist 
each of sixteen fingers, as has been said by him also — " Ho 
should make the measuie of this ciiclc equal to his foot 

14 It has also been said by P^tamal^a — “ He should 
make eight circles, and after them a ninth The first to be 
call^ (the circle) of fire, the second of yiiritua, the thud 
of tho wind, the fourth of the deity Yama, the fifth of the 
deity Indra, the sixth of Cuvera, the seventh of Sonm, the 
eighth of Suvita, the ninth of all the gods This the wise 
have determined They have declaied thiity-two fingeis be- Enumerafion 

of th» circlefl, 

tween one circle and anothei By the eight ciicles, in this according to 
manner, there are two hundied fingeis and fifty-six fingeis of rit<tmaha 
land in measurement Another ciicle is to be made, equal 
in measurement to the foot of the peison about to walk 
In each of the ciicles Ctisa giass must be placed, as pre- 
senbed by the ShastersJ'f Fiom these texts it follows, 
that, excluding the ninth ciicle, called the chclo of all the 
gods, foi which no particular measuiement of fingeis has 
been specified, by the eight ciicles and their inteivenmg 
spaces, each consisting of sixteen fingers, two hundred and 
fifty-six fingers are taken up still as there are only seven 


* cited in the Vi/amhdramayuc'hofJDv^j/atativafmd 

VeeramUroda^a 

t Vj/avaJi/u amayuc^hai Dwyaiaiwa^ and VcanwnUodaya 
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circles to bo travelled over, in tbe first of stands, 

and m tho ninth of which he drops (the hot itod), there S 
no discrepancy. 

'i 

EnumoraUon 15. The measurement of an angoola or finger’d li)peadth 
nuMiBuromont is tliis eight yuvos, or veiy small barleycorns^ make an 
angoola or finger This is declaied to be the measure of an 
angoola , but twelve angoolas or fingers make one vitesti or 
span, two vitestia or spans make one husta or cubit; four 
cubits make one danda or staff, two thousand of them make 
one crosa, and eight thousand of them make one ydjaTia. 
This must be understood 

If tlic hand 16 Having gone ovei the seven circles, what is to be 

IS burnt, ho is ® % 

criminal , done ? In answer to this, he says — He obtains acquittal, 
if, having lelmquished the fiie, his hands 'being rubbed with 
lice, he IS unbumt”* Standing m the eighth circle, and 
dro])ping the lodhot non ball m the ninth 011X51©, and nee 
being rubbed on both his hands, if his hands are unburut, 
he obtains acquittal But if his hands aie burnt, he is cii- 
minal This is the tiuc meaning 

17 Ho who, ticmbliiig tliiough fear, is burnt elsewheie 
than in his hands, is not on this account ciiminal, as Cdtyd- 
yana has s*iid — “ A peison trembling under an accusation. 
But not, if he if ho IS bui ut clscwheie than in the proper idace, the gods 
where. considei him as unburnt, and to him he should again cause 
(the ordeal) to be given Tho ball falling in the intermediate 
space, 01 in a case of doubt, ho should again take it ”f 


♦ Ihvyatatwa 

t Ydfnyawdcya^ cited in the" DivyaMwa^ 
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Whipir^ i})6 ball of tho peisoo^ in the act of walking, 
falls in tho^ intermediate space, oi slioit of tho eighth circle, 
or whole there is a doubt as to whether ho is burnt or un- 
burnt, he should then take it again — Thus has the infcired 
melming been declared 

19. And hero the substance of the ceiemony is lecapitii- 

lated Having performed the Blioota Shoodhee on the day 

but one before having on the day bcfoie const luctcd the 

circles as piesciibcd by law having woishippcd the infeiior 

deities presiding ovci the several circles rc&i^cctively having 

prepared the hre having completed the Shcudi homa or 

propitiatoiy saciifice to it having placed thp non ball in 

the fire having gone through the invocation to Dharma, Rocapituia 
^ ® ^ tionofthcccre- 

and the worship of all the deities ending with tho burnt 

offeimg having peiformcd the ceremony of lubbing with 

lice the hands of the peison undergoing the oideal, ho being 

fasting, having bathed, and standing m his wet clothes, in 

tho westernmost circle, and the papei containing tho ai tides 

of chaige being tied with tho propei muntras on his head , 

the chief judge, having invoked the fiie at the ignition, and 

taking the redhot iron ball with a pair of tongs," should 

place it, being worshipped by the person undergoing the 

ordeal, in the palm of his hands , and he having gone through 

the seven circles, and dropped it in the ninth, if uiibumt is 

innocent. — This is the law relative to fiie 


Section 4 

Of the Ordeal by Water, 

1 He now propounds the lule icgaiding tlic^(ordeal by) Forms to bo 

_ f, ^ to -A observed mthw 

water* — (the accused) having used this invocation, ordeal. 

' Preserve me, 0 Votruna, by declaiing the tiuth,’ should 
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enter the water, holding the thigh of a person iminersed up 
to his navel 


Explanation 2 " Hawnq used this invocatwnl^ or having invoked 

tho text, II* 

the water with this formula, "O Varuna, by declaring 
tiuth, prcsci ve me the person who is about to undergo the 
01 deal, having grasped the thigh of a person immersed up 
to his navel, that is, of a person standing in water of suflSs^ 
cient depth to i each his navel, should enter or plunge into 
the water 


Varum miiRt 3 This must be done after tho woi ship of VaruTva, as 
^orthe^tEcr appears from the text — “The puiified (chief judge) first 
moniea^^iTavo shall peifoim thc worship of Variona with perfumes, gar- 
tiiougii^ ^ ^ ^ lands, Soorahhi (a sweet .smelling substance), honey, milk, 
clarified butter, &c This must be done after the invoca- 
tion of Dharma and the other deities, and after the worship 
and buint offerings shall have been performed, and tho 
written charge j^Iaced on the head with the presenbed 
formula , such being the generalrule applicable to all ordeals. 


Invocation to 

oiuof judge contrived at the beginning of the creation 


“ Thou, O watei , art the life of all cieatures. Thou wast 

Thou art cele- 
brated as the puiifier of all nature, ammate and inanimate. 
Therefore do thou exhibit thy real essence for the discovery 
And by the of good and evil After the chief judge shall have made 

accusod, 

the above invocation to the water, the person about to un- 


* YCynyawalcya, cited in the Divyatatwa, Vivddaiaridava ; but 
Vyaaa, m the Vyavah&raniayudka. * 

t Ndreda,cit(idmt}ie£)ivyatatwa, Vivddatandava^md Vyavdhdra* 
•mayiidli/x ^ 

X Pitmiaha, cited iii the Dtvyaiatwa and Vivddataiidava, 
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dergo ^ordeal should thus invoke the water, Preserve 
me, O Vanma, by declanng the truth 

5. By Ndreda have been declared the places fit to be 
used for the ordeal by water — [The ordeal should be the 

administered] in a nvei gently flowing [Nadi], the ocean ordeal 
[Sagux], a rivulet [Vahd], a pond [Ilrada], a mountainous 
cavity [DevodckatoL], a pool [Tadagd], and a lake [Sam ”■}•] 

PitomaAa also ordains — “He (the accused) should dive into 

still water, but neither too deep noi too shallow It should 

' # 

be devoid of weeds and aquatic plants, and free from leeches 
and fish. He may administer the oideal by means of that 
water wKich is contained in mountamous cavities He 
should always avoid a rescivoii and a rapidly flowing iivei 
He must always have lecoursc to such watci as is tiee fiom 
waves and mud 

6 The term “ reservoir'' nicans water which has been Meaning of 

tho term ro« 

brought from a pool, lake, or elbcwhoic, and emptied into a seivoir 
copper or other cistern 


7 The person standing in watci up to his navel, holding The person 

__ _ _ 1 in 11 stands m 

a Dkarma sth hoona or* * * § sacied pillai, made of a tree suitable iho water, 

should hold a 

for sacrifice, should remain theio, with his face to the east piUor 
quarter , as appears from tho text, “ Having held a sacied 
pillar, he should remain in the water with his face to the 
east quarter ”§ 


* Vide Supra, § 1 

t Divyatatwa, Vivddaiandava, 

t Viv6tdatandava, 

§ Divyatatwa 


OO 
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of lu- 8 What shall be done after this ? It is replied —“A 

oertaimng m- ^ 

nooouce ninner shall then hasten to fetch an arrow cJischaTged 

at the moment, and if, while the runner is absent, he appears 

immersed, he should obtain acquittal”* 

Expiajiatioii 9 At the same time that the accused plunged into water, 
a strong peison should discharge an arrow, and another 
swift runner pioceeding to the spot where the arrov fell, 
having brought the aiiow so dischaiged, if he, upon his 
return, see the person under the water, then he is entitled 
to acquittal 

Another 10 It has been described also m the following manner, 
^ Aftei thiee ariows shall have been discharged, a swift run- 

ner, having proceeded to the place where the second arrow 
has fallen, and having taken it up, should remain there, and 
anothei swift lunner should remam at the place fiom whence 
the airow was dischaiged under the Tomna or signal post. 
Aftci they have thus taken up a position, a third person 
should clap his hands, and the person who is about to under- 
go the ordeal should immediately dive under the water, at 
which instant the peison standing under the signal post 
should lun to the spot on which the second airow fell, and, 
on his anival, the peison who took up the ariow, should 
hasten to the signal post, and if, on his return, he do not 
sec the accused immeiscd under water, then he is condemned 
This has been cleaily declaied by Pdamalm 


Aft dooiiircd H “ The lunnmg^and diving, of the runner and the per- 
i)> ihtamaha jg about to undeigo the oideal, should be simulta- 

neous A swift lunner should pioceed from the foot of the 


* Vfjavah^ramay^dlia. 



OP the: OUDFAL BY WATER. 


323 


signal post to the target afterwards the second one should 
quickly bring the airow He should go fiom the foot of 
the signal pc^t, to the place wheie the first person went Ifi 
dn the„ return of him who took up the arrow, he do not 
see the accused out of the water, but entirely immersed 
under it, then his innocence must be adimtted 

12 Ndreda has defined what constitutes a swift runner WhatconHti- 

tutoa a swift 

— “ Among fifty runners two who can run most quickly, runner, 
should be appointed to bring the airow ”f 


13 The signal post should be made to come up to the ear De«!npti<m 

^ ^ of the signal 

of the person who is about to undeigo the ordeal, and fixed poet 
on an even ground in the vicinity of the place whcie he is 
about to undergo immersion The text oi Ndreda declares — 

" A signal post as high as the ear [of the accused] should be 


erected on level and punfieej ground, on the edge of tho 
waterjn which he is to be immersed ♦ 


14 He [the chief judge] should first worship ^hiee^^®°^ 
arrows and a bow made of bamboo, with auspicious offer mgs, worsiupped. 
white flowers, &c as P^tarmilia has declared — " He [tho 
chief judge] having first worshipped theaiiows and the bow 
made of bamboo, with auspicious offerings, incense and flow- 
ers, should afterwards proceed to perform the iite, [that is, 
to administer the ordeal] ”§ 


♦ Divyatatwa 

+ DivycUaiwa and Vyavahdi amayudha 

• % 

t Divyatatwa 
§ Vyavakdramayuclia 
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Dimonnons ] 5 By Ndreda have been declared the dimensions of 

of tuo DOW, and 

distance of the the bow and [distance] of the target “ Seveu hundred fin- 
target ^ 

gers [in length] is a hroora dlian'A or dreadful bow , six 
hundred is a madhyama or model ate, and five hundred is 
a munda oi mfeiior bow , know this to be the rule of the 
bow* A skilful aiclicr having made a taiget one hundred 
and fifty cubits distant, should dischaige thiee arrows from 
a model ate bow, but not from any other The archer is 
blarncablo if the aiiows go beyond or fall short of the tar- 
get Oi the tei m seven hundred** may be construed 
seven fingcis moie than a bundled [as being the measure 
of] a IvToora d*hanu oi dieadful bow , so the terms six bun- 
dled and five bundled [maybe construed similaily ] Thus 
tlic mcasuie of a Lroora d*han^j oi dreadful bow would be 
eleven fingers moio than loui cubits, of the madhyama or 
inodoiatc bow ten fingois moie,and of the munda or infoiior 
bow nine fingcis more 


Arrows how 10 The aiiows must be made of bamboo, but without an 
be made head, as apjiears fioni the text — An arrow without an 

non point should bo made for the puipose of the tnal, and 
formed fiom the bianch of a bamboo without knots, and the 
archei should discharge it with all his might 


Who should 
bo the archei 


17 Ho should appoint as the aicher, a person fasting, a 
(Tshctmya oi a Brahmin piactised in the art, as appears 
fiom the text — It is dcclaied that a C*shetriya is to be the 


* Dwyatativa, Y ivddataridavay and VyavaMrarnayudha 
t Pitamaha, cited m the DwycUatwa, but Ndreda in the Yv&dda- 
taiidava vixid J^yt^vahdrannayudha 

X Cdtydyana, cited in the Jhvyatattoa^ Yivddatandava, and Vyotvot^ 
Mramatjv^lm 
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mdier, or a BraJm/vn practised in that art , a mild, even> 
minded person, and one who has fasted shall discharge the . 


18. Of the three arrows dischaisod, the second one should The arrow 

secondly dis- 

be taken, conformably to the text — " The law has declared 
that, of the discharged arrows, the arrow secondly (J^chaiged 
IS to be taken by a strong person **f But it must be taken 
up from the spot on which it alighted, and not from the 
spot from which it glanced off “ The (place of the) falling 
of the arrow is to be understood, end (that) of its glancing 
off is not to be attended to^ The glancing is the tortuous 
bounding of the arrow fiom distance to distance 

19 The ariows should not bo discharged while the wmd^ and 

time improper 

blows high, or on an uneven spot of giound, as appears fiom 
the text of Fttamaka “ A wise man shall not discharge an 
arrow while the wind blows high, nor on uneven ground, 
and places impeded by tiees or posts, and covered with glass, 
shrubs, meepers, mud, or stones ”§ 

20 The text befoie cited , "If while the runner is absent, if the person 

immersed move 

he appears immersed, he should obtain acquittal,”|l demon- 
stiates the guilt of him who laises his body above the surface S"* * * § ^*^* 
[before the airow is brought back] But FitamaJia has 


* Pt^omaAa, cited in the Bivyatatwa, and VyavaMtamay^’ho. 

t Ihvjfatatwa 

tibid. 

§ DivyataUm, Vtvddatandava 
II Yide Supra, § 8. 
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doclarcd him guilty who moves from the spot •— Uader no 
circumstances should his innocence be admitted, if even a 
part of his person be visible, or if he move to another {dace 
from that into which he first plunged 

Hir ears must 21 By the mention, " ^f even a part of h%a person he 

not bo visible ^ ^ f , , 

Visible” ^he parts of his body fiom hia ear downwards are 

intended, for theie is particular mention [of that organ .] 
Duiing the time of his being under water, should his head 
only be seen, but not his ear and nose, in this case his inno- 
cence must be admitted 

necapituia- 22 The following is a lecapitulation of the rules for the 
rules present oideal Having fixed the signal post as before de- 

sciibed in the vicinity of a piece of water of the description 
mentioned , having made a target in a place at the dis- 
tance specified , having woi shipped the bow with the arrows 
in the vicinity of the signal post , having invoked Vanina 
to enter the watei, and having woi shipped him, having 
completed the woi ship, ending with burnt offerings, of 
Dharma and the other deities , and having bound the written 
charge on the head of the peison who is about to undergo 
the ordeal, the chief judge should invoke the water with 
this formula, “ Thou, O water, art the life of all creatures ,” 
after this the person who is about to undergo the ordeal, 
having invoked the water with this formula, " Preserve me, 
O Varuna, hy declaimg the truth,” should appioach the per- 


♦ Ndreda and VrihaspaH, cited in the DvoyataXwa, but PitamoM 

in the Vyavalidramayuc'ha 

r • 

t Divyatatwa , but Cdtydyam, cited in the YivMatandava and 
yyavahdramayuifJia 
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MU stan di ng up to his navel in water and leaning on a pil- 
lar ; and after three arrows have been discharged, a swift 
mnkier going to the spot where the second arrow has alight- 
ed, shall take it up, and another one having been stationed 
at the foot of the signal post, the chief judge should clap 
bis hands thrice, at which instant the running and diving 
should be Simultaneous, and then the fetching the Arrow 


Section 5 

Of the Ordeal by Poison 

1 He now propounds the rule of the oideal by poison — Fom to lo 

^ ^ ^ observed m 

Thou, 0 poison, art the son of Bmhmd, him in the virtue this ordeal 
of truth. Relieve me from this accusation, and by means of 
thy virtue become as nectar to mo Having recited this 
formula, [the accused] should*swallow Saranga or Ilcmasai- 
laja poison, and if the poison digest, without violent symp- 
toms, it indicates his innocence ” 

2. The accused, havinor invoked the poison with this Explanation 

of tho text 

formula, (Thou, 0 poison, &c , § 1,) shu,ll swallow the poison 
produced on the Hemalaya mountains, or fiona the horn of 
an ammal , and if he can digest it, without manifesting any 
violent symptoms from the poison, he is m that case absolv- 
ed By violent symptoms of poison is signified an entiie 
change of the system from its natuial state, as a text 
declares • — The entire change of the system fiom its natural 
state is a violent symptom of poison,”^ » 

^ Tdjngawalcf/a, cited m the Veeramitrodai/a and Divyataliva 
f Ibid. " 

% V^amitrodaya 
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Descrtpfaon 3 The corporeal system is composed of seven elements, 

of poisonous 

Byaiptoms. Rinn, blood, flesh, serum, bone, marrow, and semen ; and 
the poisonous symptoms are also seven in nuinber, the 
appearances of which are distinctly stated m the Vishaian- 
trob — " The first violent symptom of poison is horripilation » 
the second is perspiration and dryness of the mouth ; the third 
and fourth cause the body to change its nathral colour and 
ticmbling , the fifth prostration of strength, faltering of the 
voice, and hiccups , the sixth difficulty of respiration, and 
loss of reason, and the seventh pioduces the death of the 
patient * 

Mahadeva to 4 The worship of Mohadeva is in this case incumbent, 

bd woramppod. ^ 

. as Nareda says — “ Having worshipped Maheswara with 
incense, complimentary gifts, and muntras, he should, while 
fasting, administer the poison in the piesence of the gods 
and Brahrmns 

Invocation to 5 The chief ludffc who has fasted, having worshipped 

chief judge MaJiodeva, should place the poison before him {Malmdevd), 

and having completed the woiship ending with the invoca- 
tion of Dharma and other deities, and burnt offerings, and 
having placed the written charge on the head of the person 
who is about to undergo the 01 deal, he should invoke the 
poison thus — “ Thou, O poison, wert pioduced by Brahma 
foi the detection of the evil-minded Display thy real qua- 
lity towards sinners, but be as ambrosia to the 'innocent 
ThdU, O poison, image of death, wert made by BroJimfit,^ re- 


— r 

• Vmamittodaya and Divyatatwa 

t Vivddalandava mdi Divyatatm.'i 


OF THE OBDBAL BY POISON. 


329 


heve this man from sin and by means of thy virtue become 
as nectar to him.”* 

6. Having used this formula, the poison should be ad- The pouon 

how to be ad- 
ministered to him [the accused] in a sitting posture, and mmutered. 

facing the north, as Ndreda declares — " The chief judge, 
his mind being composed, should, while facing either the 
north or east quarter, in the presence of Brahmins, adminis- 
ter the poison to [the accused] facing the noith”i- 

7. The Batsanabha and the like poisons arc fit to be w h a t are 
administered, as a text of Pitamaha declaics — ‘*Smngi or 
Batsanabha or Hvmaja poison [should be administered] 

8. The other sorts, which are not to be used, have also ^ ^ d what 
been piopotmded by him — Ho should reject poisons which “*'p^p®^ 

are factitious, decayed, and vegetable ”§ Ndreda also says — 

" The Bhrishta, Charita, Dhoopita, Misriia, Calcoota, and 
Alamboo poisons, should be carefully avoided ”|| 

9 The time of administeiing the poison is propounded proper time 
by Ndreda — " Having weighed the poison, the quantity of 
it above indicated, must be admmisteied at a cool season^, 
but one acquainted with the law should not administer it 
either m the afternoon, or in the twilights, or at noon ”1f 


* PUamaha, cited m the Veeramitrodaya and Vivddatandava 
t Veercmitrodaya and DivycMwa, 
t Ibid. 

§Ibid. 

II Ibid. . 
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Oi^tity to 10 A quantity less than that above stated, should be 
oordi^to fte *itI™ioistered at another time, as a text dedbares : — ■“ Four 
*®“‘® barleycorns of poison should be administered iir mny 
season, five in the hot season, seven in the cold season, and 
less than that in the autumn ”* " Less iJum thai” means six 
(barleycoms) 

* 

Quantity to 11. By the mention of the cold season, the dewy season 
bo adimmstcr- 

ed m the pro- ]s included, owmg to their being included in the same com- 

per season 

pound term in the Sriuti f The spring is the tune for all 
01 deals generally, and therefore, at that time also, seven 
baileycorns of poison mixed with clarified butter should be 
administered , as a text of Ndreda declares' * — One-eighth 
minus an eighth of a twentieth of a sixth of a pahi of the 
poison should be admmisteied, mixed with clarified butter, 
to the pel son who is about to undeigo the ordeal 

Measures by 12 One IS equal to four sdvernas , one-sixth of a 
which the * 

quantity is to pala IS tcn mashas and ten barleycoms, three barleycorns 
bo oBoertamed ^ 

make one h'lslmala , five Jcrishnalas a masha , one Tnasha 
is equal to fifteen barleycorns , ten mashas are equal to one 
hundred and fifty baileycorns , these with the addition of 
[ten barleycorns] aie equal to one hundred and sixty bar- 
leycoms, which being one-sixth of a pala, one twentieth of 
it [one-sixth of a palaJi is eight barleycoms, one-eighth 
being giubtracted from which makes one barleycorn less, 
which IS equal to an eighth of a twentieth of a sixth of a 
pala [or seven baileycorns] — This quantity of poison 


* 

* VeeramvtTodaya and DxvyatoAwa, 
t DivyataUva 
J Veeramiirodaya 
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shooM be administered, mixed with clarified batter , but the 
quantity of the clarified butter should be thiity times great- 
er than the poison 


13. CMydyana declares — “ In the moinmg and in a cool 
place, the poison bemg finely ground and mixed with claii- 
fied batter thirty times the quantity, should be given to all 
persons.”* The meaning is, that the poison should be mix- 
ed with thirty times as much claiified butter 


14 The person about to undeigo the ordeal must be Cam should 

bo taken 
n^inst the ad- 
riiiBsion of Bor- 

should station his own people to guard the peison who has W anh- 


guaided from sorcereis and such like persons “ The king 


undergone the oideal, from the acts of sorceicis and the like, 
for the space of either thiec or five days and nights , and 
should examme whether he keeps any medicine, formula, 
drugs, or gem, which may seive as antidotes to the poison, 
concealed about his person "-f- These aie texts of Ptfa- 
maha 


15, The poison must also be tiied — ^‘‘Poisons such as Requisite 

qualities of Iho 

are produced fiom the horns of animals or from the Hima- P^son 
laya mountains, of supeiior quality, having smell, colour, 
and moisture of a known quality, and not lemovable by 
charms ”4: 

16 After taking the poison a period of time should ho Time aUow- 

od for the poi* 

observed^ duiing which a man’s hands may be clapped toge- eon to tako ef- 


* VmtLmUrodaya and JhvyatoXwa 
tlbid 

t y^reda, cited in the VceramiCi odaya and D%vyatatwa. 
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ther five hundred times, after which, a remedy must be 
apphed, as Ndreda declares — “ If he (the patieht) during 
the time equal to the clapping of hands five hundred times^ 
undergo no change of appeal ance, he is then absolved, and 
remedies must be applied.”* 

Period ox- 17 PUarmha extends the period to the end of the day, 
ing^toon^au-but this applies to a case wheic only a small quantity of 
poison is admmisteied “ After taking the poison, if he be 
well, free fiom fainting and vomiting, and unchanged in 
appearance, then at the end of the day,> his innocence must 
be admitted 

Recapiiula- 18 Here, the chief judge, having fasted; having wor- 
shipped Mahadeva , having placed the poison in his presence , 
liaving adoied DAarma and other deities, having placed the 
wiitten chaige on the head of the peison who is about to 
undergo the oi deal, and invoked the poison, shall administer 
it to him facing the south , and the person who is about to 
undergo the oidcal, having invoked the poison, must take it. 
This IS the oidci — The above is the law of the ordeal by 
]X)ison 


Section G 

Of the O'! deal hy sacred LbhaUon 

Form to bo 1 Ho next piopounds the oidcal by sacred libation. — 
Having adoied the wiathful gods, he should take the 


* Vec7amitrodaija and Divyatatwa 
Vceiamiiiodaya 
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watet in which they have been bathed, and having invoked 
it, he ehoidd cause to drink three handfuUs of the -same 
water”* 

2> “ Ha/omg adored” having worshipped with pei fumes, 
flowers, and the like , " the wraOiful gods,” Doorga, Aditya, 
and other deities ; havmg washed them, the water in which 
they have been bathed should be collected After bringing 
[the water], the chief judge should thus address it, “ Thou, 

O water, art the hfe of all mortals ,”'f- and should cause the 
person who is about to undergo the oideal, to dnnk three 
handfidls of it , he havmg placed the water in another ves- 
sel, and invoking it thus, “ O Varuna, by means of thy 
truth, preseiwe me ’’J 

3 This IS to be done after the ceremonies pi escribed CeremomeB 

prescribed fur 

for all ordeals, sudi as the invocation of Dharrm and other prdeais, 

to be observed 

deities, ^worship, and burnt ofFeiings, and the placing of the 
written charge on the head with the piesciibcd formula 

4 Here, by Pitamaha and others, have been propounded The worship 

of particular 

the rules relative to the deities proper for bathing, the fit deities, pre- 
occasions, and the persons who aie competent to perform mdivi- 
the rites . — " He should cause him to dunk the water of that 
deity to whom he may be particularly devoted, and in case 
the individual worships all the deities equally, he must drink 
the water m which Surya or the sun has been bathed. 


Explanation 
die text 


* YUijifiyawalcya^ cited m the SmriUchandricdy and VeeramitrO' 
daya , but Yulmu m the 7%vddatandava, 
t Vide /Swpra 
t Ibid. 
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Thieves and persons who live by the profession of arms 
should be ’made to drinh the water in T^eh IToorjira has 
been bathed, but in no case should a Brahmin be made to 
drink [the water] in which Bhmoa/ra or the sun has been 
bathed. The spear of Doorga and the disc (Mamdahij of 
AdUya or the sun must be washed , so the wea^xins of the 
' other deities ”• — ^This is the rule with respect to the deitiea 


Cases u 5 « The sacied libation must always be given in a case 

thS confidence, and in cases of suspicion in general, and also 

should be used purpose of reconciliation in order to produce mental 

m 

satisfaction The sacred libation is ordained to be used in 
the morning, by a person fasting, havmg bathed, clothed in 
moist garments, by a religious person, and one not addicted 
to evil practices ”■(* “ A rehgwm person" sigmfies, one who 
believes m the existence of the Supreme Being 


Forsons to 0 “ No Wise man should admimster the sacred libation 

^ not to a diunkard, or a fornicator, to one addicted to evil prac- 

be admuuster- 

ed. tices, to a fraudulent person, and one professing atheism. 

He should avoid giving the sacred libation to a heinous 
offender, to one ii religious, ungrateful, to one impotent, 
lowborn, or atheistical, to one of whom the customary sacra- 
ments have been omitted, and who has not received investi- 
ture with the sacred thiead, and to slaves 


Explanation 7. " A heiuoits offender,'' [one who has committed! a 

of thedisqn^- 

fyingtennfl. crime of the filst degree , " irreligious," destitute of the re- 


* SmntKliandncdf Vtvddatandava^ Veemmit/i^odayasxL^Divyatattm, 
t Cited by BallambhoLtia 
Ndi eda, cited lu the Divyatatwa 
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ligiOD of his dass or order, and a heretic; “ lowborn” 
bom in tile reverse order of the tnbes , “ slaved indudes 
fishermen or the hke. — This is the rule relative to persons 
incom^|ent. 

s/^^Aftd it must be understood by the text ot Ndreda, ,i>ytyofti>a 

fJL chlof judge. 

thl6fl[the chief judge], having made a ciicle with cow-dung, 
and! placed the person who is about to undergo the ordeal, 
facing the east, within that circle, should administer to him 
the sacred libation His text is to tho following effect — 

" Having brought the accused, he should iilace him inside 
the circle, and administer to him tliiee handfulls of water, 
facing the east 


9. But [should it be obiectedl that admitting the csta- Tho inno- 
blishment of guilt and innocence at the completion of 
other ordeals, beginning with the balance and ending with ^thmfcmrtoS 
tho poison, such effect cannot result fiom the ordeal by 
sacred libation ; it is replied — " He is doubtless innocent 
to whom no terrible calamity, proceeding fiom the act of 
God or the king, happens within fourteen daj’^s He to 
whom, prior to the expiration of fouiteen days, no cala- 
mity or tenible distress proceeding from tho king or the 
act of God, that is, having supeihuman origin, happens 
or befalls, and he to whom only a slight distiess occurs, 
should be considered as innocent , for cases of slight distress 
are incident to all mortals 


10. Guilt is not imputable if the calamity occur after the Calamity 

happenmg af- 

prescribed period, as Kdreda says — “ One to whom any 

, , ,, of guilt. 

* ifdrecfa, cited in the Vivddatandavamd Divyatatwa 
t Yd^yawalcya^ cited in the Ftvddatandava, 



336 


MITACSHASA. 
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great dcteii<^ation happens at the end of two weeks, tbs 
wise should not consider as convicted , owing to the expiia^- 
tion of the prescribed period 

casMtheperK)! ' v)vth%n fourteen da/ysl' applies to weighty 

allowed 18 less charges, as has been specifically declared in the, text — 
“ These must be administered in cases of weighty charges ”•{" 
Other periods are pi opounded by P^^amafea m tnfling cases 
— In a trifling case, the sacied libation is to be adminis- 
tered” The peiiods aie these — “ Of whomsoever any 
deterioration appeals, during either three or seven nights, 
or twelve days or two weeks, he must be held to be a cri- 
minal 

And variofl 12 Tlio subiect-matter which does not* constitute a 

as the charge ** 

tn^g ” heavy chaige, may be divided into three kinds, and the rule 
rogaiding the thiec peiiods, [namely, three nights, seven 
nights, and twelve days,] may be applied to each kind of 
case severally — Thus (has been declared) the law of the 
oideal by sacied libation 


Section V 

Of the Ordeal hy Orains of Rice 

1 Jogeswara has propounded the five great ordeals, 
from the balance to the sacred libation inclusive, as indicated , 
but other ordeals in trifling charges have been declared 


* Vzvddatandava^ Veeramitrodaya^ and Divyatatwa, 
t Bivyatatwa 

t Smntichandricd, Vivddatajidava, and VeemmUrodaya ; but 
Ydjnyatvalcya^ cited in the Bivyatatwa. 
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in other Sw/ritw, Pitamaha has declared — "I will pro- 
pound the mode of using the oideal by husked rice as or- 
dained. In the case of theft the [ordeal of] husked rice is should ad- 
to be administered, and not in other cases , this is certain of theft* * * § 
2 He should cause white nee to be used, and of the Shalee* 

description, but not of any other kind A punfied peison Ceremonies to 
^ t -1 ^’0 observed on 

having mixed the same with water, in which [an image of the occasion. 

the sun] has been bathed, in an earthen vessel exposed to 

the rays of the sun, should leave it on the same spot all the 

night. He [the chief judge] must cause the person, standing 

with his face to the east, having fasted and bathed, and 

taken the written charge on his head, to chew the nee and 

to spit it out on a leaf The leaf must be of the fig-tree, + 

and not of any other , but if none be procurable, of the 

Bhoorjapatra.X 3. If the chewed rice be tinged with blood, 

and the jaws and palate [of the accused] become diy, and 

his body tremble, consider him guilty ”§ Let the chief Proof of gmit. 

judge, having caused the person who has taken the wiitten 

charge on his head, to chew the iico and to spit it out 

Having caused to chew [bhukeshy^twa] is the active paitici- 

ple formed by the causal affix rnchi In this instance, the All the rore- 

1 i *i™onies prosori- 

invocation of Dharma and the ceiemonies aie to be obsei ved, bed for ot* 

ordeals to 

in the manner alieady presciibed , such being the general observed 

* this 

lule applicable to all ordeals 


* Slialee . — Ibce in general, but especially in two classes, one like 
white nee growing in deep water, and the other a red sort requiring 
only a moist soil — Wilson^s Diet 

t Ptppala^ Fvcua rehgiosa 

t the JShoj ot jBhojpuir, a tree growmg in the snowy mountains, 
and called by travellers a kind, of birch. — Wilson^ s Diet 

§ Smnttchandncdj Vivdclatandava^ Vea amtti odetyety and Bivyatatwa, 

QQ 
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Section 8. 

Of the Ordeal by hot Metal 

Form to bo 1 The ordoal by hot metal has been propounded by 

obaef^mthis 

ordoal. PiiamaJixi “ A round cup of either gold, silver, copper, or 
earth, is to be made, sixteen fingers [in circumference] and 
four m depth.”* The term “ round cup” (mamdala) here 
means a circular pan “ It is to be filled up with twenty 
palaa of clarified butter and oil , and one masha of gold is 
to be thrown in when it is heated sufficiently ; and he [the 
accused] should take out the gold by the thumb and fore- 

Frooi of m- finger joined He whose hand trembles not, and does not 
become bhsteied, and whose fingers sustain no detriment, 
becomes absolved by means of his viitue ”f . 

2 In the text, the term “ should take out” means, should 
lift out of the vessel only, and it is not necessaiy to be 
thrown over the side 

Anoiher mode 3 Another mode is — ^“Having put clarified butter, 
tti8ord^*™^mado of cow’s milk, into a ve&.scl formed either of gold, 
silver, copper, iron, or earth, a punfied person should heair 
it m the fire A piece of metal, either gold, silver, copper, 
or iron, piopeily cleaned and washed once with it, is to be 
' thiown in it [the claiified butter], boihng with efiervescence* 
and not admitting the touch of the nail It [tho clarified 
butter] should be examined by throwmg mto it the leaf of the 


* The text is read otherwise by the authors of the SmrUtchartdned, 
Vtvadaiandd^ Vee)a7mt7odaya, and Dwyatattoa. 


t Ibid 
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Area* tree, being purified as for saciifice, and having a hiss- 
ing sound , afterwards he should once consecrate at with this 
Mvmtra or formula — Thou, O clarified buttei', art most 
pure for sacrificial observances Thou, O fire, certainly 
bumest sinners, and waxest cold in favour of the innocent * 

He should cause him [the accused], having come fasting, 
bathed, and with moist clothes, to take out the metal, which 
was left in the clarified buttei The exammers should 
inspect his fore-finger , and if theie be no blisters on it, he 
is innocent, but if otherwise, guilty ”f 

4 Here also the rule legaiding the invocation of Dhar- All the cere- 
monies used in 

ma, and the like ceiemonies, must be attended to The other ordeals to 

be observed in 

above incantation to the clarified buttci is to be used by the this 
chief judge 

6, ** Thou, 0 purifying fiie, dwellest in the interior of all Formula to 
* ^ J ^ ’ beusedbytho 

creatures ’’J This formula is* to be used by the person purty 

about to undergo the ordeal 


6 


From the text “ should inspect the fore-finger” it fol- Explanation 

of a fonnei 


lows, that it IS that finger by which the metal should b^ text, 
taken out — ^Thus has been succinctly propounded the ordeal 
by hot metal 


* Area is commonly called Acanda Calotropis gigantea 

t SmriUchandii%{,(iy Veeramvtrodaya^ and Dtvyatatwa, 
t Vide Supra. 
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Section 9 

Of Ute Ordeal by DJiarma and Adharma 

This ordofti 1 * * * § By Ihiotmafut has been declared the rule regarding 

appljuible to o o 

whai cases the ordcal named Dltarma and Adharma* — " I Vill bow 
cleaily propound the trial by Dharma and AdJumna, [which 
18 intended for] muidorcr's, civil suitors, and peraons subject 
to the perfoirnance of penance 

Ejpianaiion 2 " Mu') dcreraf in cases involving life ; “ citiii swUorsf 

of the text 

in cases invDlving piopeity , 'persons subject to the perfohmh- 
ance ofpenancCy* in cases involving moial sin 

Form to be 3 All image of Dharma is to be made with silver, and 

observed m this a .1 i i » mi 

ordeal anothei ot Adharma with lead or iron The meaning is, 
that this image may be made either o£ lead or iron 

Another mode 4 He dcclaics another mode — Oi he may draw white 

of perfoniung 

this ordeal and black figures of Dharma and Adharma, either on a leaf 
of the Bhoj tice, oi on canvas, cloth, &c He should sprin- 
kle the Panchagavya% on them, and should make offerings 
of perfumes and gai lands Dharma will hold a white flower 
in his hand, and Adharma a black one Having made two 
pictuies as above described, he should enclose them m two 
lound balls Two balls equal in size are to be made either 


* These terms may bo trausUtcJ the genius of justice and of in- 
justice 

t Smntichaiulncdy Veeramitrodat/a, and Divyatai'm, 

J: Pitamaha, cited in the Smi itichandnc^,, Yeeramitrodaya, and 
Dwyatatwa ^ 

§ This IS us*ed for purification, and made with sugar, clarified but- 
ter, honey, cow-dung, and cow-urmc. 
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vrith cow-dung or earih, and placed unobserved in a fresh 
earthen vessel Having placed the vessel on a spot deaned 
and rubbed with cow-dung, and in the presence of the gods 
and Brahmins , he should invoke the gods and regents of 
the world in the manner above prescribed.”* * * § 

5. He should draw out the written charge after the. to 

“ to recited by 

invocation of Dharma then the accused should recite this t^e accused. 
formula . — “ If I am free fiom guilt, may Dharma come 
into my hand , if I am gmlty, then by means of its virtue, 
may Sin-(- come into my hand 

6 “ The accused without delay shall then take out one Proof of gwit 

or innocence. 

of the images , he is acquitted if he bring out the image 
of Dharma, but condemned if he diaw forth that of 
Adharma ”§ — Thus has been succinctly declaicd the trial by 
Dharma and Adharma. 


Section 10 
Of other Tests 

1 Moreover, other tests with lefcrenco to the importance Rnmnorahon 

^ of other testa 

and lightness of the subiect-mattei, as well as to the distinc- for the a see r- 

® tainmeutof 

tion of the tnbes, have been declared by Menu and others g^iit or inno- 
cence. 

Thoje are . — “ The oath should be taken, by truth m the case 
of one Nwka by touching the feet [of a supeiior] in that 


* Fttamaka^ cited in the Smnticka^idricd, Veerarmtroda^/a, and 
Divyatatwa. 

t Sin here means the image of Adharma 

t Pitamaha^ cited in the Smnttchandncd, Ve&iamtrodaya, and 
Divycdatpto^ 

§ Ibid* 
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of two Niskas, and by' [the forfeiture of the fruit <rf] virtu- 
ous acts m the case of three, and by the sacred libation in 
cases exceeding that amount”* * * § "Let the judge cause a 
pnest to swear by his veracity ; a soldier, by his horse or 
elephant, and his weapons , a merchant by his kine, grain, 
and gold , a mechanic or servilo man, by vifipreoating on 
Tm own head, %f he speak falsely, all possible cidmes 

Mode of ,88- 2 The mode of ascertaining innocence IS propounded by 

oertammg m- 

nooence. Menu — " One who meets with no speedy misfortune, must 
he held veiacious in Ins testimony on oath The calamity 
IS thus described " Of whom no dreadful calamity befalls 
fiom God or the king”§ 

ailo^ *0 ^0 3 The extent of the period [allowed for the appearance 

of the calamity], vanes fiom the fiist night to the thud, from 
the third night to the fifth, and so forth, and should be fixed 
with icference to the seiiousoi tiifling nature of the charge. 

to^cTsubjwfoS lesult, whether successful or otherwise, of these 

and po- or jeals, being detei mined, a distinction as to the punish- 
ment is shown by Cdtydyana — He should cause to be 
paid [by the losing] to the successful party half of an hun- 
dred, and the condemned is subject to a penalty.’*|| 


* Vivddatandava 

t Menu^ 8, § 113, cited m the Viv&datarvdava^ VeeramUredayay and 
Livyaiatwa, 

t Vivddatandava^ Veeram%trodaya^ Mem^ 8, § 115, 

§ Vide Supra. 

II Vivd^tandava. 
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6. The penalty is thus propounded — " The penalty in ^^^ount of 
the ordeal by poison, water, fire, balance, sacred libation, 
rice, hot metal, should be awaided consecutively , thus one 
thousand, six hundred, five hundred, four, three, two, and 
one hundred, and in inferior ordeals he should attach an 
inferior [penalty.”] 

6 This peculiar penalty for cases of ordeal is to bo is to be bu- 

peradded to tho 

superadded to the penalty before denounced by the text, ^ 

In the case of a denial, when the claimant proves his 
allegation, the defendant being cast, is to pay the amount, 
and an equal fine to the king 


* Cdtydyana^ cited in the Vtvddatandava 
t Vide Supra^ Cap ii, Sect 3, § 1 
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Acquirer, t 52,220 

Acquisition, 285,306 

Adttyaa, 302 

Adha/rma, 340 

Adj ration, 

mode of adjuring tlie several oi ders, 243 

exception in case of certain Bt ahminst Cbketryast 
, and Va/isyas, tb 

case of witnesses being challenged, ^h 

form of adjuration to be used towards the servile 
class, and to the ragenciate orders followmg 
mean occupations, 249 

the adjuration not to be understood literally, , 250 

Admmistration of justice, 133 

Admonition, 250 

Adopted son, 70 

Adoption, 63,76 

what forms at present allowed, 65 

Batfaca form, 

Cri'trima form, tb 

a widow, if in distress, may give hei son in adoption, 66 

and may adopt with sanction of her late husband, tb 

qualifications of the adoptmg party, ih 

of the adopted party, 67 

exception m case of a Sudra^ • ,,, tb 

Widow may adopt With sanction of kindi ed, 68 

^brother’s son should be preferred, ih 

this rale does not mvalidate the adoption of a stranger, tb 

must be initiated m the adopter’s family, * 69 

effect of adoption, ih 

RR 
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^ , PijLge. 

Adoption, his consanguineous relatives ar^ not his heirs^ 69 

exception in case of a Dwyamusha/yuna, 70 

share of adopted sou with a son or more sous subse- 
quently bom ib. 

has all the rights of a posthumous son, . . ib 

age of, 72 

periods of, . . . 73 

cannot take place after investiture, but may after 

tonsure under five years, . 7i> 

among the Mahrattas no restriction as to age of a 
relation, . . . « . 

nor m the Critrima form • . • 

a man having a son and a son’s son, may give the for- 
mer in adoption, • 77 

two persons cannot adopt the same mdividual under 
any circumstances, . . 

a man having a son or an adopted son may authorize 
his wife to adopt anothei, failing such son, 84 

but whether she can without such sanction, is disputed, 87 
of the Cniiuna form, . 98 


of the Ct ita son, . . 101 

of the Pauueibhava, •• ib 

of the Cshet) aja, . .. 102 

other forms obsolete, • . . 

Affirmation, . 285 

Age of adoption, . ... 72 

Alienation, . 8 

Amercement, . . . 224 

£7 ahmin 8 maj he amerced, . . , 141 

Ancestor, . 111,215 

Ancestral property cannot be alienated at pleasure, . , . 14 

Amtya Dwyamueliayuiia, . . 71 

Answer, . 164 


must not be taken before the declaration has been 


amended, 
to be written, 
explanation, 
requisites of an, 
further explanation, 
four kmds of, 


ib 

ib 

155 ^ 

ib. 


156 
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Answ^, nature of confession, t . 156 

nature of denial, 

denial is four-fold, %h 

semblance of an answer, 159 

a confession is a good answer, 163 

distmction between an exculpatory negation and a 
simple denial, 

Appeal, ••• • 223 

some oases appealable, others not, ib 

relative rank of tribunals propounded, ^b 

exposition of the text, - 

an appeal may be preferred from the decision of a 
family upwards to persons specially appointed by 
the ruler, . 224 

an appeal may be preferred to the king If affirmed, 
appellant to be amerced , if reversed, 3 udicial authori- 
ties to be amerced, . 

Appellant, ib 

Area tree, 312 

Archer, ^ 324 

Argument, 75 

agamst unequal partition, 45 

Arrest, 146 

four-fold, . tb 

of breakmg, tb 

improper, tb 

exemptions from, ib 

xneanmg of the term 147 

Arrows, . . . 323,324,325 

Assessors, 135,184 

appomtment of, • 135 

should belong to the Brahmmical tribe, 136 

number of, • %b 

are distmct from the first mentioned ahmtna, tb 

duty of, 137 


Bsplaiice (ordeal by); 
Benares, 


B 


298,300 
. 22,32,44,91 
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Bengal^ 

Bow, 

Brahm/in^ 

Branding, 

Brother, 

’s son, 

grandson, 


• Fage 

823,324 

lilO.248 

• mp" 2H 

2^,49,76 

27,68 

• f ,• 28 


c 


Challenge, 

a false challenge punishable, • * 249 

Charges, 

are two-fold, presumptive and positive, 142 

positive charges are two-fold, for commission or omis* 

Sion, •• tb 

what IS termed a heavy charge, . . . „ 295 

ob 3 ection replied to, • zb 

Chief Judge, 305,307,314,320,328,335 

supremacy of the chief judge, 139 

etymological derivation of the term, •• tb 

Cml Action, 


difference m the case of a civil action from a 


criminal prosecution, • »• 171 

distmction m civil and criminal cases, •• 296 

Claims, ... . . . ^ 171,175 

diversity of, . 148 

conflictmg 180 

Cognates, . ... .. 78,79 

Complaint, 


should be made voluntarily, . .. .. 143 

there may be many complamts agamst one, * 4 * 144 

reasons for a second record of the, .. 148 

difference between the first complamt and the declar- 
ation, . ..... 149 


Complainant, 

to be interrogated previous to summons being 
^issued, . . •• •• T... 144 

the term plamtifE or complainant mclndes theu* 
sons, grandsons, and agents, .. . }58 
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- Page 

ConditlO]^ of partition, . . 43 

of skiTery, • • ..... 114 

Confession; • . . 165 

Consent, > 43,76 

Contracts, •• •• 121,270 

'VV’liat contracts are bindmg on representatives 127 

Contradiction, . . 243 

Coverture, .. . 104,122 

Counsellors, duty of, . 137 

Credibility, 

must be inquired mto, after the question of com- 
petency has been disposed of, 255 

another objection replied to, 256, 

Cnminal prosecution, 171,172 

Crvta son, " 

- the Goawavma adopt m the Crita form, ^ ^h 

CHtrima, form of adoption, 65,75,98 

accordmg to which form a brother or a father may 
bo adopted, . 76 

he does not lose relation 40 his natural family, but 
inhents m both, ih 

adopted by a widow, does not thereby become son of 
the husband, 

must himself consent to the adoption, 
relation does not descend, 

does not inherit collaterally, . 77 

reason of its prevalence m Mithtla, 100 

sanction of the husband not requisite in this form of 
adoption, ^b 

the husband may have one C7iU%7ria son and the 
wife another, • • 101 

Ctihebraja, , , . 102 

Caheirya, . m* 248 


D 

Dha/irm($9^^ ..... . . 340 

Daitktca^hmd/nod . . , , . * ;» . . . 72,74 

DcOtaoimMf^adf ... 

i<ma of adopts 



350 


INDEX 


Tage 


Dattam, son succeeds collaterally, but not to the property 
of cognates, . 78 

Daughter, . 21,22)50 

’s son, . 23 

Ddyacrctmab ang'i ah a, 29 

Decision, « 224 

a decision founded on inference being erroneous, no 

blame attaches, , 186 

liable to reversal, . 225 

the decision rests on the evidence of the witnesses 
adduced, . 253 

except where the witnesses do not recollect, . th 

Debt, . Ill 

a bonded debt claimable from the son and grandson of 
the obligor, 274 

objection answered, • 

the text has been recited to exonerate the fourth m des- 
cent, . 275 

case in which the fourth and others in descent may adjnst 
the debt, • . ^h 

mode of pioceeding wheie the debtor is unable to dis- 
chaige the whole debt at once, . • 280 

what IS to be done after discharge of the debt, , 281 

those who witnessed the loan should witness repayment 
also, . . 


Debtor, 

Declaration, 

method of recoi dmg the, 
what to contain, , . . 

further particulars to be comprised in the, 
difference between the first complamt and the, 
semblance of, • 

a declaration is admissible, though involving many 
matters, 

corrections may be made until the answer is given 
m, • • ••• 

Decree, a favourable, 

an irnfavonrableir . ..... 

Defendant, 

Deliberation, • #. 


280 

147 

148 

149 
ib 

161 

152 

154 

277 

278 
175 
157 
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exempted persons 


Delinquency, • 

Dexuol, •• •• 

D^osi^t, 

Deposition, mode of taking, 

Deputy, Biok and other 
by. 

Distress, 

Distribution, unequal, 
l^vjne test. 

Doctrine of factwm valet, 
of wills, &c 

Document, what is termed an official, 

mode of clearing up doubt fi om a contested, 

Doorga, 

Dwyamushayuna, 

form of adoption, 

Nbiya, foim 
Amtya, 

His share with a son subsequently boin. 


Page 
243 
.. 163 
. 208 
247 

may appear 

147 

66 

6 

196,283,286 

4 


• 277 
279 
304 

70 

71 
%h 
%h 
%h 


E 


Emancipation, 118 

Error, 123 

fatal to a criminal pioseciition, though not to a ciTil suit, 172 
Ethical code, . " 189,193 

Evidence, of partition, 63^ 

on delivery of the answer, evidence shall instantly 

be adduced, 164 

a case of confession, no evidence requisite 165 

four sorts of, 195 

farther division of, • th 

objection agamst evidence of possession rexiliod to, 196 

m deiault of other evidence, a divine test to be 
resorted to, • • • • ••• 

human evidence is preferable to a divine test, 197 

the prmcipal part of a claim being proved by human 
evidence, recourse should not be had to a divine 
test, . th 

the same rule de||ared by Cdfydyana, • 198 
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Page 

Evidence, diviue test to be resorted to, only m default of human 


evidence, . . •• ••• 198 

exception, •• 

a ti tie IS stronger evidence than mere recent possession, 212 
simple possession is no evidence, . — ib 

poBsession is evidence, when accompanied by five 
conditions, . • 

also when accompanied by hereditary succession, 213 
it affords presumption of a title, «• . ..16 


a title lb evidence in cases withm the memory 
of man, but beyond such memory possession is 
bufficicnt, . . 213 

text of Cdtydyatta cited in confirmation, . %b 

one hundred years defined to be a period withm 
the memory of man, .. , 214 

pos<^cssjon with an infeiriblc title is evidence of 
right, . ... 216 

false evidence being detected, the 3 udgment is to 
be revel sed, . . . 262 

mode of proceodmg when the evidence is contra- 
dictoiy, . %b 

what further means of proof may be resorted to, by 


a claimant not content with his evidence, . 266 


Expiation, 


P 


266,267 

factum valpff 

•• 


. 

•• • 4 

Falsehood, 




178 

Family, 


. 


. 69,76 

undivided 




. ^ . 22 

Father, 




39,43,76,103,227 

Fmder, 




... 232 

Fine, 


. 


180,209 

Force, 




. 123 

Fraud, 

• 



. 124 

• 


6 



Gayab i, . ^ 




305 

Gift, 

.. 



200 

Ooswamis, 

.. 

.. 


101 
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Fage 

Grams ot nee, 337 

Guardian, ••• • 103,105 

the nilmg power la the supreme guardian of all minors, 104 
Guardianship, of the father, . 103 

of the mother, Hb 

of parental relations, 104 

of maternal relations, zb 

their appomtment vested m the ruling power, zb 

of a female, tb 

Guardianship, durmg coverture, 104 

m widowhood, ih 

Chines, 303 

H 

Heirs, accordmg to the Ddyacramaaangi aha, 29 

accordmg to Srzcrzshna, 30 

accordmg to other authorities, 31 

Hidden treasure, 233 

Hot metal, (ordeal by) 338 

Human evidence, * . 197,198 

Husband, 76,100,101,227 

I 

Idiot, 208 

Ignorance, 187 

Incapacity, 125 

Incompetency, 124 

Inheritance, 2 

Insanity, ^ 121 

Investiture, 73,75 

Invocation, 299,307 ,313,314,320,328 

J 

Judgment must be given after adducement of evidence, 165 

what judgment to be given agamst defendant bemg 
cast, ^ 175 

what 3 udgment to be given agamst a plaintifE failmg 
to establish^us claim, . .. 

SS 
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Judicial authorities, .. ... ... 224 

proceeding, general definition of, . 134 

6 ub 3 ect of a judicial proceedmg*d6fined, 141 

Bubjeots of judicial proceedings are eighteen-fold, 142 

• quadruple division of a, , . . 166 

judicial deliberation, not a distinct division of the pro- 
ceedings, * . . . , . 167 

Jugunnatha^ . ... . . . 43,47,89 


K 


King, 224,233 

judicial duty of, 133 

responsibihty of the, . . 134 

may appomt a representative, . 138 


L 


liesion, 

Liiability, 

Limitation, 

Loan, 


122 

107 

233 

281 


M 


Mahadeva, 

MaJi/raMas, 

Majority, 

Marriage, 

Marutast 

Master, 

Maternal relations, 

MainSf 

Mmor, 


328 

75 

111 

67 

303 

227 

104 

303 

104 


question as to the liability of a mmor and his estate dur- 
mg hiB mmority, • * 107 


mmor heir and his estate are not liable for the debt of 


hiB ancestor until his majority, 
Mmority, • 


... Ill 
109,107 
M. 28,95 


• •• 
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Mortgage, 

• •• as 

••• 20Q 

Iifotlier, *•* * •• ••• •• 

• a ••• 

.. 25,50* 

’a goardiaziship, 

• « 

.. loa 

N 



Negation, . 

% 

163,285 

Nephew, right of. 

• 

50 

Nitya J)vyycmni8houyunat 

• • 

.. 71 

N*onBTiit, • • a • 

• • ••• 

. 180 

causes of. 

•• 

. 148 

does not invahdate the claim. 


. 171 

0 



Oath, • • 

• • 

287 

Obbgation, 


. 266 

causes of dissolvmg. 

• 

121 

msanity. 


ih 

mmority. 

• 

122 

coverture. 


%h 

lesion. 


tb 

error. 


123 

force. 


th 

fraud. 


124 

incompetency. 


ib 

incapacity, 


125 

revocation. 


. 126 

Obligor, 


271,274 

Official document, 


.. 277 

Omission, 

Ordeal, 


142 

five prmcipal methods oi ordeal, 


. 283 

there are altogether seven methods of ordeal. 

%b 

scales and the other four methods of 

ordeal to be used 

in certam oases. 

• 

. 284 

an ordeal may be resorted to, m proof of a negation. 

as 

well as of an affirmation. 


... 285 

different ordeals applicable to different accasatihns. 

••• 

other diTme tests described, 

• • • « 

.. 286. 



356 


**INDEX 


Page 

Ordeal, distinction between an oath and an ordeal, *• •• 267 

* and between different kinds of ordeal^ • .. 288 

ceremonies to be observed with respect to ordeals m 
general, • •• 289 

different times propounded for different ordeals, •• 290 

particular seasons en 3 omed for particular ordeals, • ^5 

particular seasons prohibited, • 291 

ordeals for particular persons, . • * %h 

Ordeal by balance, 

mode of proceeding with respect to, •• .. 298 

interpretation of the text, ... * %h 

invoc ation to be used by the party uudergomg the ordeal, 299 
tree to be cut down with certam ceremonies, •• .. %h 

method of constructmg the balance, • . 300 

method of weighing, • ^h 

forms and ceremonies to be observed on the occasion, •• 301 

worship of the regents of the world, .. 302 

of the VasuSi &c , ... ^& 

offerings to be presented, •• . 304 

mode in which the worship is to be performed, 
qualifications of the ofhciatmg chief ]udge, • 305 

the Gat/aii i to be repeated, . 

the accusation should then be written with a rmmtra, and 
placed on the head of the accused, 306 

the abovo ceremonies applicable to all ordeals, • .. 307 

invocation by the chief judge, . . 

the person about to undergo the ordeal should also m- 
voko before being weighed, • 

Ijeriod of weighing, . 308 

what persons should be appomted to decide as to the 
question of guilt or innocence, •• . ^b 

lule foi ascertammg the pomt, - 309 

exception, •• zb 

explanation of the exception, « 

other evidence of guilt, • . .... ^b. 

explanation of the terms, . .. •zb, 

distinction, . ^ 310 

fees to be paid to the officiatmg priests, zh, 

precaution to be adopted when the scales are required for 
future use, .. #% ..... zh. 
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Ordeal by Dha^rma and Adha/rma^ 

tbiB ordeal applicable to wbat cases, ^ 
ezplanatioii'of the text, 
form to be observed m this ordeal, 
another mode of performmg this ordeal, 
formula to be recited by the accused, 
proof of guilt or mnoccnce, 

Ordeal by fire, 

forms to be observed m this ordeal, 

explanation of the text, 

other ceremonies to bo observed, 

Area leaves to be used only when the P^ppala leaves are 
not procrurable, 

mvocation to be used by tho party undergoing the ordeal, 
position of the accused, 
explanation of the text, 

ceremonies to be performed by the chief ]udge, 
invocation to be used by the chief judge, 
dimension and description of the redhot ball with which 
the ordeal is to be performed, 
the accused is to walk through seven circles, 
extent of the circles, 

explanation of the text, , . 

small circles are to bo made within the larger ones, . 
enumeration of the crrcles according to the text of 
Fitamaha, 

enumeration of the terms of measurement, 
if tho hand is burnt, he is criminal, 
but not, if he is burnt elsewhere, 
recapitulation of the ceiemony. 

Ordeal by grams of nee, 

should be admmistered lu cases of theft, , 

ceremonies to be observed on the occasion, . . . . 

proof of guilt, 

all the ceremonies prescribed for other ordeals, to bo 
observed in this, , .... 

Ordeal by hot metal, 

form to be observed in this ordeal, 

proof of innocence, ••• . * • 

explanation, ... ... ••• ••• ••• 
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Ordeal by hot metal. 




another mode of performing this ordeal, .. 


% 

e • V 

338 

all the ceremonies used m other ordeals, to 

be obserred 


m this, • • • • • ••• 



339 

formula to be used by the party. 


• •• 

ib 

explanation of the former text, . • 



ib 

Ordeal by poison, 




form to be observed m this ordeal. 

• •• 


327 

explanation of the text. 

• • 


^h 

description of poisonous symptoms. 



328 

Mdhadeva to be worshipped, . . 



ib 

m vocation to be used by the chief 3 udge, 



ib 

the poison how to be administered 



329 

what are proper poisons. 



ib 

proper time for administermg it, . 



ib 

quantity to be administered, varies according to the season, 830 

quantity to be administered in the proper season. 

* 

ib. 

measures by which the quantity is to be ascertamed. 

« 

ib 

should be mixed with clarified butter. 

• 


331 

care should be taken agamst the admission of sorcery 


and antidotes, ••• ••• • . 

• 


ib 

requisite qualities of the poison, ••• 



ib 

time allowed for the poison to take effect. 


» • • 

ib 

period extended according to one authority. 


. 

332 

recapitulation. 

• 

.. 

%b 

Ordeal by sacred libation. 




form to be observed m this ordeal. 


. 

332 

explanation of the text. 


• 

333 

ceremonies prescribed for other ordeals, to be observed 


m this. 


. 

ib. 

the worship of particular deities, prescribed for certam 


mdividuals. 

• . 

• « 

ib 

cases m which, and persons by whom, this ordeal should 


be used. 

• • 

•• 

334 

persons to whom this ordeal should not be administered. 

fh. 

explanation of the disquakfymg terms. 



ib 

duty of the chief 3 udge, 

. 


335 

the innocence of the accused is proved, if no calttmiiy' 


befall him withm fourteen days. 





calamity happening after that period ib nO evideiioe of 


guilt. 
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Ordesal by teered libation, 

in trifling cases the period allowed is less, •• ... 336 

and vaneB as jbhe charge is toore or less trifling, ••• ib. 

Ordeal by water, 

fdrms to be observed in this ordeal, . 319 

explanation of the text, . . 320 

Voflruna must be worshipped, after the other prescribed 
ceremonies have been gone through, • . . ... 

invocation to be used by the chief judge, ih 

and by the accused, %h 

enumeratien of the different descriptions of water fit for 
the ordeal, 321 

meaning of the term reservoir, . 

the person who stands m the water should hold a pillar, %b 
mode of ascertammg mnocencc, • • 322 

explanation, . %h 

another mode described, .. ^h 

as declared by P^tamdha, • . ^h 

what constitutes a swift runner, 323 

description of the signal post) ib, 

bow and arrows to be worshipped, 

dimensions of the bow, and distance of the target, 324 

arrows how to be made, .. ih 

who should be archer, . • • tb 

the arrow secondly discharged should be brought from 
the spot on which it fell, • 325 

places and times improper for the discharge of arrows, %h. 
if the person immersed move from the spot, he is con- 
sidered gn^ilty, . . • ih 

his ears must not be visible, •. • 326 

recapitulation of the rules, • •• ^b 

Order of succession, .... ... 32,34 

Origin of slavery, " • . .. 114 


p 

Fatemal^relations, guardianship of, • . 104 

Partition, ..43,45 

of ancestral estate, demandable by sons accordmg to 
the law of Benares, 




••• 


44 
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Partition, how to be made by the father according to thb laws 


of Bengal and Benares, 


44 

argument agamst unequal partition. 

• 

45 

right of a son bom after, 

•• 

47 

when to be made by brethren, 

• • 

49 

property not subject to, . ^ 

• • 

53 

evidence of, 

f •• 

^5 

Paunerhhava, 

see 

161 

Pauper, 


210 

Penalty, 

incurred only where the wrong is wilful. 

• 

140 

of usurpation in cases of pledge, and other instances, 

209 

cases in which the fine need not be equivalent to the 


property usurped. 

• 


to bo miliGtcd on an offendmg pauper, 

• t e 

210 

for refusal to give evidence after admonition. 

. 

250 

for refusing to bear testimony. 

* 

251 

of suborners and false witnesses. 


260 

special rules in certain cases, • 



explanation of the terms m the text of Menu, 


261 

for concealing evidence. 


263 

Penance, • • 


193 

Periods of investiture, 


73 

of adoption. 

. .73,74 

of keeping trove property in deposit. 


232 

Perjury, 

• • 

261 

Personal property, . ... 

. 

115 

Pi^pala leaves. 

••• 

*312 

Plamtiff, 

162,165 175 

Plea, 

nature of a special plea. 


159 

of former judgment. 


th 

confusion of pleas inadmissible. 

• 

^h 

case of a denial and special exception. 

• 


case of a former judgment and special exception. 


160 

case of an answer mvolvmg three or four pleas. 


%h 

must betaken separately. 

a • 

ib 

the most weighty plea should be first examined. 


161 

confession to be acted on after all other pleas. 

!• 
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Plea, the term '^most important plea,” means that which is 

followed bj most proceedings, • • .. . • 161 

m a case of special plea and a plea of former judgment, 
defendant may select his own, 164 

both parties not to plead at once, . . ^b 

recriminatory plea permitted, when exculpatory, 169 

of Ignorance, • 187 

Pledge, 209 

Plundered property, 236 

Poison, • 327, 329, 331 

Poisonous symptoms, 328 

Positive charge, 142 

Possession, • 199, 212, 216 

effect of, 201 

explanation, ... ••• ib 

objection urged to this interpretation %b 

additional reasons for the objection, • 202 

argument continued, 

continuation of the argument The text does not im- 
ply loss of remedy, « 203 

contmuation of the argument, 204 

other constructions proposed and rej(‘ctcd, %b 

right interpretation of the text j)roi)Ounded Loss of 
profits intended, 205 

nfust be foi twenty yeai s observed, and unmterrupted, 
where the profits a,i e forthcoming, they are to be 

restored, 206 

punishment may be mfiicted on the unlawful posses- 
sor, even after twenty > ears, %b 

recapitulation, • ^6 

exception, 207 

explanation of the toims in the exception, tb 

neglect not productive of loss of profits m mort- 
gage, &c , . • 208 

nor m the case of boundaries, or scaled and specified 
deposits, ih 

nor in the case of idiots and other exempted persons, ^b 
recapitulation, ^ th 

unauthorized possession even m the second and third 
generation pumshable under certam conditions, 1 

'r 1 
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i^os8cs£iion, by three ancestors, not sufficient eTidence without 

length of time, . . ••• 215 

Posterior act, • ..... ... 199 

Power of guardians over the property of their wards^. • • ••• 105 

Presumptive charge, •• ••• 142 

Priority, 

the posterior act is of most efEect in certam cases, ••• 199 

explanation example, • • • •• tb 

additional example, • .... 200 

exception m cases of mortgage, gift, and sale, • * f6. 

objection answered, ... ... tb 

Proof, • •• 288 


m a case of two pleas applymg to one and the same count, 
proof rests with the defendant, • •• • •• 

and not with the plaintiff, • ... 

proof rests with the defendant m pleadmg denial and for- 
mer judgment, 

in case of a former judgment or special plea, the defend- 
ant adduces proof, . ... 

m a total denial, the plaintiff, 

of a part when the whole claim is denied, is proof of the 
whole, • • • 

should the evidence prove more or less than the claim, 
recourse may be had to other proof, 
in crimmal prosecutions, proof of a part is sufficient for 
the whole, 

proof of custom depends on writing, 
in other cases possession is proof, 
in other cases, witnesses, 

a defendant bemg content with his evidence, cannot re- 
sort to other means of proof, 
text of Menu cited, *• ... 

erroneous construction noticed and refuted, .. 

another construction refuted, . 

Property, 

is fouifold, 

runishraent, of unrighteous judges, 

ccu'poral punishment is tenfold, and must not be 
mflicted on a Brahm/tn^ 

other modes of, . " ... 


162 

163 

165 


185 

187 

188 

198 

199 
tb 

257 
ib 

258 

259 
106 

1 

140 

210 



INDEX. 


363 


Page. 


Punishment^ special punislmieiit for a delinquent Brahmin 


being a pauper, ... .. 210 

additional mode of, ... ... 211 

manner of branding, . ... ... 

construction of a text of Apastamhha^ . ib 

of the three inferior tribes, for repeated perjury 261 
of the pnestly tribe, for the same ofEence, . . 
Brahmina may be fined, but on no account corpo- 
rally pumshed, . . 262 

Pupil, . . ..i . . 226 


R 


Becnmmation, . . ... ,,, 

Bedress, 

a pupil may have redress against his tutoi in certain 
cases, . . . 

^ a son agamst his father, .. . ••• 

a wife agamst her husband, 
a slave agamst his master, . ••• 

Regents of the world. 

Representative, 

of a king, 

qualifications of the, 
tribe of the. 

Reservoir, 

Responsibihty of the king, • 

Restriction, 

on alienation. 

Retort, &C., prohibited. 

Revocation, 

Reward to the finder of property. 

Royal treasury. 

Ruling power. 


172 


226 

227 

'lb 

ib 

302 

127 

138 

tb. 

lb 

321 

134 

75 

3 

169 

126 

232 

236 

140 


. s 

Sacred libaifeion. 

Side, ••• ••• 

Scales, ..r 


. 220 
284,310 
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Seasons, •• . . ... 2904^^1,380 


Security, to^be taken for the satisfaction of the award, 174 

m default of security, the parties to be guarded, tb 

Sexwants, — . .« 229 

Shares, of wives, 4S 

of the acquirer, .. . 62 

in case of land recovered, — ib, 

of the adopted son, • 70 

of the Dwyamtishayvnay . . 71 

Sisters, 28 

’ interest undefined, 25 

Slave, 227 

Slavery, 113 

construction of the Sudder Dewanny Adawlut, on the 
subject ot, , ,,, i 6 

origin and condition of, • . 114 

classed as personal property, with one exception, 116 

question as to the abolition, « • tb 

and as to substituting the Moohummudan for the Hin- 
du law m this respect, 116 

of permanent, , 117 

temporary, . . tb 

emancipation how obtainable, . 118 


Sons, 17,44,66,70,76,77,84,227,274 


’ son, ’ 18,77 

grandson, 18,274 

Sorcery, *■ . 331 

Sr^cr^6hna, ^ 29 

definition of, ,,, 33 

succession to, • . • tb, 

where the deceased was unmarried, and married, tb 

if given to her by her father, , . , 39 

if not given to her by her father, .. 40 

power of a woman over her, . . tfr. 

Suborner, ; . . . 260 

Sudnra, , • . ... 67 

Suit, 

what suits are mvalid, . . . 

certam suits improper between what parties, * 226 


such suits admissible, though not creditable, ^ IKS 8 
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married women maj sue, . . ... 228 

Hservaata may sue for their own rights, . • ^ 222 

Summons, ... . . . .. ... . . 144 

to be served on him against whom the allegation is 
made, • . %b 

who should not be summoned, 145 

further exceptions, . 

who may be summoned, • . e6 

I^Ose exempted may be summoned m certain mstances, %b 


T 

Test, 

enumeration of other tests for the ascertamment of guilt or 


innocence, . 841 

mode of ascertaining innocence, 842 

time to be allowed, • • ib 

losmg party to be subjected to fine and penalty, %h 

amount of fine, 348 

is tp be Buperadded to the penalty formerly denounced, ib 
Testimony, penalty for refusmg to bear, 251 

Title, •• 212 

is not complete without possession, . 217 

acceptance necessary, ib 

acceptance is threefold, %b» 

to land, mcomplete without possession, .. 218 

possession m some cases more weighty than a title, 219 

the first acquirer not showing a title is punishable, • 220 

but to avoid the penalty, his son need only prove unm- 
terrupted, and his grandson hereditary succession, ib 

the non-production of a title causes forfeiture to the son 
and grandson of the first acquirer, but penalty also to 
the first acquirer, • •• 221 

the defendant dying, pendmg a claim against him, his 
son must prove his title, possession not bemg suffi- 
cient, • ••• i'6 

because the plea of possession would not have availed 
the ori^nal defendant, • * ^ib 

Tonsure, " . . . 75 

Tmltobedof^dj^, .. .. ... . 188 
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Trove, 

property to be restored to tbe owner, ^ ^ 281 

reason for declaring this rule, . •«. ^b• 

period for which trove property should be kept in de- 
pOBltf • ••• • • •* 232 

deductions to be made after certam periods, • . . 

reward to the finder, ••• ••• tb 

period of limitation defined, not to annul the owner*s 
right, but to authorize the kmgto use the pr|perty, 233 
law relative to hidden treasure, . ^b 

exposition of the preceding text, • ••• 284 

treasure to be restored to the owner after certam de- 
ductions, • . * 235 

the king must restore to his subjects property plun- 
dered from them, . •• ^b 

neglect also culpable, ... • 236 

if plundered property be not recovered, its amount must 


be paid from the royal treasury, ... .. • tb 

Tutor, . 226 

u 

Unequal partition, . ... 6 

Usurpation, 209 


v 


Vatsya, . . 248 

Vanuna, . . 320 

Vasus, .. , 302 

Vwdddma/vaseUit . 48 


w 

Wager, 

a wagermg party being cast, must make good the 

and irager besides the claim, .. • 182 

wager may be by one party only, .. .. 183 
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Wager, in whicli case lie alone is responsible for it, •• ^ . 183 

each party responsible for^his own wager, . • ^5. 

^Ward, •• •• • • 103 

Water, (ordeal by) • «... * . 819,821 

Widow, . . . 19,66,68,76 

Widowhood, . . • 104 

Wife, . ^ 84,87,101,227 

child^la wives entitled to share according to Bengal 
anthonties, • 47 

share of, •• 48* 

where she has received property, 

Will, • 36 

to what cases applicable, 5 

Witnesl, ••• • • 271,272 

may be by seemg or hearing, and may be either 
made or not made, •• 239 

eleven classes of witnesses, five made and six not made, %h 
defimtion of made witnesses, • 240 

definition of witnesses not made, 

qualifications and number of, 241 

explanation of the preceding text, %b 

mcompetent witnesses arc of five descriptions, 242 

reasons of mcompetency, ••• •• %h 

those who are mcompetent by reason of mterdict, . %h 
by reason of delmquency, ^6 

by reason of contradiction, %h 

by reason of self-appointment, %b 

by reason of mtcrvenmg decease, %b 

exception m oases of evidence after claimant’s decease, 244 
other mcompetent witnesses enumerated, . %b 

uplanation of the terms of mcompetency, 24S 

the text includes other mcompetent witnesses for- 
merly prohibited, •• . . zb 

exception as to the number of, . ^ 246 

exception as to the qualifications of, 247 

^ definition of offences, . • zb. 
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Witziess> witnesses being found moompetent, recourse may bo 

had to other means of proof, • •• 249 

superior respectability prevails over superior numbers, 253 
appbcation of a former text, •• «>.• . «5 

where a claimant’s witnesses depose against his claim, 
he may adduce others to confute their evidence, 254 
objection replied to, . * %b 

contradiction punishable, • • 264 

tampermg with witnesses prohibited, « ••• • 

standing mute, and deposmg falsely, en 30 ined m/avo- 
rem v%tcBy %h 

expiation to be performed m such cases, . 265 

ob 3 ection noticed, . . 266 

and replied to, •• %h 

m this instance the graver offence is removed, though 
the slighter one remains, , . id 

expiation not incumbent on casual false witnesses, 267 
Worship, 302,804,320 


Written proof, 

general definition of, 269 

rule respecting an mstrument prepared by others, tb 
a contract may be binding without a wntmg, • 270 

distinguishing marks to be mserted in a wntmg, 
the obligor should subscribe the writing, 271 

the witnesses also should subscribe, ^5 

rule to be observed where the parties and their 
witnesses are ignorant of the art of writihg, 272 
of a writing executed by the party himself, .• %b 
mode m which it should be drawn out, 273 
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PRECEDENTS 


OP 

HINDU LAW. 


CHAPTER I 


Section I 

Of Sons, Sons* Sons, and Grandsons 

“ " * 

CASE L 

Q A person instituted a suit against his brother, claims 
ing a superior share of his father’s property by right of 
primogeniture In this case, is his claim available in law, 
or otherwise ? 

jR In the Yuga) present age, the specific deduc- The eldest 

tion for the eldest brother is forbidden, as the following text tied 
expresses “ In the Gah age, a son must not be begotten on 
a widow by the brother of the deceased husband, nor must 
a damsel once given away in marriage bo given a second 
time, nor must a bull be offered in sacrifice, nor must a 
water-pot be carried by a student in theology, nor must a 
larger portion be deducted for an eldest bi other.” 

Patna Court of Appeal, 1 
March 292^, 1814* J 

Sheo Bukhsh Sing v Futtih Singh 
VOL. II. 


A 
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IKHEUITAKCE 


CASE II ' 


Q A person had two sons, on whose death a dispute 
arose between tlieir children about the superior shard^^which 
was» alleged to have appei tamed of right to the eldest son 
in virtue of pnmogeniture In this case, does the law allow 
a greater poition to the ibsuo of the eldest son ? 


AndihtMfefiue J® A father IS at hbeity to give his sons greater or less 
himre equally allotments of the wealth acquired by himself ; but he as 
otan elder wm incompetent to do so, if it were piopeity inherited from his 
own father, and such partition is illegal. According to the 
doctrines of the M ttdcsluird and Menu, there is no deduction 
of the grandfathei’s piopeity, consistmg of lands and other 
property, for the grandsons, as has been declared : " Among 
the issue of dificient fathers, the allotment of shares is 
accoidmg to the fatlieis” 


• 

By this it IS understood, that, if one of the brothers had 
a son, and the otlici biothci had four sons, tho lialf of their 
paternal estate will devolve on the son of one brother, and 
tho lemaining half on the foui sons of tho other The best 
portion of ail eldest sou is ordained by Menu, with refer- 
ence to tho lathci’s sclf-acquisitions “ Let tho eldest have 
a double shaie, and the next-bom a share and a half, (^f 
these two clearly smiiass the rest^n virtue and learning,) 
the youngci sons must have each a share- (vf all he equal 
xn good qualities, they all must share aUlce ) Thus is the 
law settled ” 


It is mcuut, that the fiist-boin is entitled to two shares, 
the uiiddlcniost to a half, and the rest each to a share. Or 
tho eldest shall have a deduction of a twentieth pa^t: 

And either dismiss the eldest with tho beiSt share; or, if 
he choose, all may be equal shaieis” This law relates to an 
unequal partition oi the fathci's own acquisitions. Jjl&Feda 
foibids an equal partition alter the death of the fiatber: 

Aftci the death of tho fatlior, let the sons equally divide 
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his oataW This intends, that after the demise of the ifather, 
sens may have equal shares * No unequal partition can be 
made With the choice of the father contiary to the law 

ITdreda says • — “ A father has no power, if his lutcllect 
ho disturbed by sickness, or his mind agitated with wrath, 
or his affection paitially set on the son of a favourite wife, 
to make a partition diffeicnt fiom the law of mhciitanco ” 

So Menu says • — Let sons divide equally the effects 
and the debts, after the death of botli parents ” How can 
it he said, because it is propounded by the image of holiness,* 
that no unequal partition of the patiimony, whothci consist- 
ing of gold or the like, shall be made by the father, that*tho 
grandsons may have an unequal shaie of the pioperty loft 
by the grandfathci ? “Over land acquii ed by the grand- 
father, over a corrody out of mines oi' ilie like, settled on him 
or his heirs by the kmg, and over slaves employed in his 
husbandry, (or over gold and the hko , for the woid dravya 
IS expounded vaiiously), the iathci and the son, when the 
grandfather dies, have equal dominion ” 

According to this doctrine, the fathei is not at liberty to 
divide his ancestral estate between Ins sons accoiding to his 
own will and pleasuie. 

ZiUah Furrucldiabad, 1 

December IQtii, 1803 j 

CASE III. 

Q A person died, leaving thioe sons and a widow, bemg 
the mother of all the sons In this case, has the widow, on 
partition by the sons, any light ovei the piopcity left by 
her husband, which consisted of a house and two shops * If 
Bo^ what portion will devolve on hei * 

M On the death of the proprietor, his three sons, and Thelimnix*- 
his widow, (bemg the mother of the sons,) aro^ equally en- 

(their motUwJ 


Fdjnyawalci/a. 
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INHERITANCE. 


***- **}[ titled, on partition, to the inheritance , ib other words, each 

parMtion, individual of them will take one-fourth of the heritage. This 

opinion IS consonant to the Mitdcahard . 

Zillah Moradabad. 

CASE IV 

Q Three uterine brothers lived in a joint and undivided 
state The youngest of them obtained a grant of certoin 
lands m Ins own name, but his biothers participated equally 
with him in the enjoyment of the pioduce In this case, 
should all the brotheis bo considered joint proprietors of 
. the ^ land, or will the poison who obtained the grant possess 
it exclusively ^ Should all the brothers be dead, the two 
eldci leaving no son, but there being a daughter’s son of 
the eldest, is such grandson in the female line entitled to 
icceive any shaie of the piopeity, or will the widow of the 
^ second biothci and son of the peison who acquired the gmut 
exclude him, and take the entire estate to themselves ? 

A Should the youngest brothci have acquired the grant 
m his own name, by means of his own funds and labour 
exclusively, in this case, he (the youngest brother) is the 
sole legal piopiietor 

Aecordinjp to If the piopeity have been eained by means of the com- 

tho lawofBen- x j. ^ 

gal, tboheirsof mon funds and laboui of all the biethren^ though granted m 
bemgf respocHhe name of the youngest biothei, then the three brothers 
^ugh^*B Bon^ will be entitled to equal participation Should all of them 
wiu dead, on failure of sons of the two elder brothers, the 
take a third giandson in the female line of the eldest brother, and the 

widow of the second and son of the youngest brother will 
participate the estate equally, it having been acquired by 
means of common funds and labour This opinion is con- 
foimable to the law, as cuiient in Bengal. 

Z^llah T^fperall, 

June mh, 1815 




OF SDKS, SONS’ SONS, AND OfiANDSONS & 

■s 

CASE V 

Q. 1. A person had three sons, the eldest of whom, Oae<rfH«Me 
having oeen separjited from his father, hved apart After- 
wards the father died In this case, arc only those sons who 
lived with him, entitled to succeed him , or have all his sons iMfetiier’siifl!- 

. tame, 1188 no 

an equal right of succession * • further Ulahu 

IL 1 Supposing the father, by mutual fiee will and con- 
sent, to have given some wealth out of his solf-acquisitions 
to his eldest son, and separated him from his family, in this 
case, on the death of the fatliei, the eldest son has no n<rht 
to get any additional poition of hib father’s acquisitions from 
his brothers. 


Authorities 

Tho texts of Ndreda and VHhaspati cited m the Ddya- 
hhdga and Vivida^chintdrriani “ Shams, which have been 
assigned by a fathei to his sons, whethci equal, gi eater, 
or less, should be maintained by them, else they ought 
to be chastised ” “ For such as have been separated by 
their father with equal, gieatci, or less allotments of wealth, 
that IS a lawful distribution foi the father is lord of all ” 

Q 2. If there had been no separation fiom the fathei, 
and the eldest son had left the family on account of a dis- 
pute which had taken place between his wife and the other 
members of the family , in this case, has the eldest son any 

right to share his fathei *s estate ^ 

* 

JB 2. Supposing the father not to have given any pro- But mere Uv- 

- ° mg apart* does 

perty to nis eldest son, oi to have made any division of it, not exclude, 
and the eldest son to have lived apart, then, oh the death 
of the father, all his sons shaie the inheritance 
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inhebitahcs 


Avihoniiea 

The text oi'YAjnyawalcya, cited in the DdyaMdga: 
“ Let sons divide equaDy the effects and the debts, after 
the death of both ^larents ” 

Menu “ After the (death of the) father and the mother, 
the brethren, being assembled, must divide equally the 
paternal estate , ioi they have not power over it while theii’ 
paicntb live ” 

Q 3 Should the eldest son be entitled to inherit from 
his father, what portion of the self-acquisitions and of the 
ancestial piopcrty will devolve on him * 

SnnR himro It 3 On the death of the father, all the sons will 

oqitoUy - 

equally divide then fathoi’s jnoperty, whether it consist of 
self-acquisitions oi patiimony 

Aathorities 

The text of Menu See Rei)ly 2 

Q 4 Supposing the eldest son to have left his father, 
and to have lived apart, and subsequently to such separa- 
tion, the father to have lived in a joint state with his other 
sons, who acquiicd some property while they were living 
with then fathei , in this case, how will such acquisitions 
bo distributed among the sons ? 

Property ao- jR 4 The cldcst biotlicr has no light to the acquisi- 
cluSJe SiHw, tions of his brethren, provided they were made without'the 
So^patom^y^ usC of the patrimony, even though they were inquired 
S^OTwioiy*^**’ while the sons weie living with their father. 

AuiJionties. 

The text 'of Vydsa, cited in the DdyatcAwa and other 
law books " What a man gains by his own ability» with- 
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out relying on the patrimony, he shall not give up to tho 
co-heirs ; ijiior that which is acquired by loammg 

Q. 5. Snbsequently to tho eldest son’s departure from 
the family house, the father, joming his labour to that of 
his other sons, acquired some property , m this case, will 
the eldest son share in the acquisition ^ 


M- 6. -Whatever property may be ascei tamed to have Buti 

acquived by a 

been tho father’s acquisitions made with the assistance of siu>or u on lus 

doath lahented 

his other sons, his eldest son is entitled to a share in it, etjuaUy by au 

Ills sous wbs* 

because all the sons have a light to inhciit fiom tho father * tber they aided 

in the acquisi- 

Author dies 


The text of Boudhdyaiia, Lud down m the Ddyatatwa 
‘'Male issue of tho body being loft, the propcity must go 
to them.” 


Zillah Nuddea, 

December 3rd, 1811 

Gowranga Parooc v Rampeisaud Parooe 
CASE VI 

Q A person had four sons, one of whom died bcfoio 
lum, leaving a son , and shortly after his son s death, the 
original proprietor died There aro now surviving Ins three 
sons and a grandson In this case, is the grandson entitled 
to inherit from his grandfather ? 


* Bat this opinion is defective the case being a Bengal one, tho 
distinction should have been mentioned In the DayMdga it is Lud 
down, that those members' of his family who contributed to the 
acquisitions by their personal labour arc entitled to two shares, and 
t)^t the idle member is entitled to one only , but the distinction does 
not obtain in other schools, the doctrme m general being, that all 
the brethren share alike, whenever the i)atrimony has l]ccn expended 
m making the acquisition, without reference to the degree of per- 
sonal labour supphod by each. 
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iKHsarrANCE. 


R The sou’s son will equally share with his paternal 
uoeles, though his father died before his grand&ther. 


A son'8 son 
sharos oqualJy 
wiUisons 


To this.effeet Ydjnyavmhya says "The ownenbip of 
father and son is the same in land which was acquired by 
his father, or in a corrody, oi in chattels ” 


Cdtydyana thus declares “ Should a son die before par- 
tition, his shaio shall be allotted to his son, provided he had 
received no fortune fiom his gi andfather That son’s son 
shall leccive his father’s share fiom his uncle, or from his 
uncle’s sou and the same proporttonate share shall bo 
allotted to all the brothers, according to law ” 


Acooiding to the above authorities, if a son die previously 
to partition, his son is entitled to his father’s portion, 

Zillah Baredly, ) 

Jav/mry lOi/i, 1821 f 


CASE VII 

Q A person died leaving seven sons, four of whom, 
after a lapse of time, were niissmg, and the remaining three 
took possession of the paternal estate, confidmg the manage- 
ment of it to one of then number In this case, wiU tho 
property of tho deceased devolve on his thieo sons and tho 
missing sons’ sons ? 

Sons’ sons The deceased propiietor’s grandsons, whose fathers 
arc missing, arc entitled to sliaie tho property with his sons 
81^1*^'^ according to their fathers’ shaics From tho circumstance 
of tho management being confided to one of them, tho right 
pf tho others cannot be divested This opinion is coi^fonn- 
ablo to law 


Authontiea 


“When the father is dead,” &c (Ddyahhdga, 9) 
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Among the issue of different fathers, the allotment of 
shares is according to the fathers *’ 

** And the dissipation of their hereditary maintenance is 
censured,*** 

ZUlah SliaJtabad, ^ 

Jv/n& iiOth, 1804 j 

* According to the Hindoo law, tlie term “ missing person” implies 
a civil death, which should be presumed alter the expiration of twelve 
years, (or twenty, according to another authority,) from the date of 
such person’s forsaking the family, supposing that during this interval 
no intelligence of him has been received At the end of such pciiod, 
he IS to be considered as dead, and his heirs succeed to his property 
According to some authorities, however, the tcim of twelve years 
applies to missing persons whose age exceeds fifty years , and for all 
under that age the tenn allowed for re-cippcarance is twenty-four 
years According to th.Q there arc three periods 

allowed for a missing jicrsou in the fust iieriod of life, twenty 
yeaiB , for one of middle age, fifteen , and for one in the latter 
period of life, twche years — Elem Ihndoo LaWy App , p 246 It is 
not distmctly stated in this case, how long the four sons were 
absentees If they were missing longer than the time allowed foi 
re-appearance, then their sons are entitled absolutely to their respec- 
tive share® , otherwise, they, according to the law as current iii 
Benares, are entitled to a moiety only ot thur lespective fathers’ por- 
tions , and they are entitled also to the management of the other 
half, as their proprietary right over the grandfather’s estate during 
the father^B lifetime is recognized in the following extract from the 
Mvtdcshard : — In such property as was acquired by the paternal 
grandfather, through acceptance of gifts, or by conquest, or other 
means, (as commerce, agnculturc, or service) the ownership of 
father and son is notorious , and therefore partition does take place 
For, or because, the nght is equal, or ahke, therefore partition is not 
restricted to be made by the father s choice , nor has he a double 
share ” But, according to the law as current iii Bengal, they have a 
right to the management only of their missing fathers’ shares, and 
they cannot compel their uncles to come to a partition of the paternal 
estate with them, as their nght over such property is ^spended until 
their fathers’ death. 

VOL. II. 
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CASE VIIL 

Q A landed proprietoi had two sons Of these, one 
died, leaving four sons, of whom two are living, and the 
other two dead, leaving their sons In this case, to what 
proportion of the lands is each entitled ^ 

^ Supposing the peison in question to have died, leav- 
whose father 18 ing some landed ])iopeity, and two sons, and, of the two 
g^*n^ds 0^*8 leaving four sons, of whom two have 

died, and tho othei two aie living, then the property 
feSierared^d, left by tlic original pioprietoi should be made into two 
shares, of which one will devolve on his son, and the remain- 
hent pet stir- mg One Will be subdivided into four paits, of which two will 
^mpita^^ i'he two suivivmg grandsons, and the other two 

poitions to the hens of the two deceased grandsons If, of 
the deceased giandsons, one had many sons, and the other 
had less in numbei, they will, in that case, take then father^s 
lospectivc shaics, and divide them, according to the numbers 
of the biothcis, among tliemselvcs This opinion is con- 
formable to the Ddyahltdga, Ddyacramasangraha, and 
lihtdcshml 


Authomtics 

Among the issue of diffeient fatheis, the allotment of 
shares is according to the fathers ” The purpoit of the text, 
howevei, is this If there be a numerous issue of one brother, 
and few sons of anothei, then the allotment of shares is 
according to the lathers If theie be one son living, and 
sons of anothei son (who is deceased), then one share apper- 
tains to the sui viving son, and the other share goes to the 
giandsons, howevci numeious For their inteiest in the 
wealth IS founded on then i elation by birth to their own 
father , and they have a light to just so much as 1 ^ would 
have been entitled to Accoidingly, a gieat-giandson, wicse 
father (as well as giandfathei) is deceased, is in like manner 
an equal claimant with the son and grandsons , for he likewise 
piesents a iuheral oblation ” This is laid down ih the 
hlidga and is conformable to the Ddyacramasangraho^ 
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If unseparated brothers die, leaving male issue, and the 
number of sons be unequal, one having two sons, another 
4}hree, and a third four ^ the two receive a single *share m 
light of their father, the other thiee take one share apper- 
taining to their father , the remaining four similarly obtain 
one share due to their fathei So, if some of the sons bo 
living, and some liave died leaving male issue, the same 
method should be obseivcd , the surviving sons take their 
own allotments, and the sons of their deceased brothers 
receive the shares of then own fathers icspectively Such 
IS the adjustment presciibed by the text — Mitdcshard 

Calcutta, ) 

Court of Appeal J 

CASE IX. 

Q The grandfather ot the plaintiff had nine sons, A, 
B, C, D, E, F, G, H, and I, who on his death took posses- 
sion -of his estate Tliree of them, A, B, and C, died, leav- 
ing no male issue Aftei waids one of the surviving biotheis, 
D, died, leaving a widow, who succeeded to her husband's 
share, and, according to the decices passed by the zillah 
and provincial couits,* the property left by the first deceas- 
ed three brothers, namely, A, B, and C, was divided by the 
surviving five biotheis, E, F, G, H, and I The plaintiff 
now pleads, that, according to law, on the death of the 
widows of A, B, and C, their legal shares ot the piopcity 
should have devolved by light of succession on his (the 
plaintiffs) father and uncle, E and F alone, as they weie 
living at the time when the widows abov e mentioned died, 
as the other three bi others did not survive them, and as 
their heirs, consequently, could have no right to inherit the 
property left by A, B, and C In this case, what is the law 
as current in Bengal in this respect ^ 


* The decrees here alluded to must have proceeded on a mistaken 
apprehension of the provisions of the Hindu law, which fas it is cur- 
rent in Bengal) prefers the widow to the brother m all cases 
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Tk# right of On ftic death of C, leaving no heir down to another. 

rdpresenta- 

tid» doBoends his propeity real and personal should have devolved Qtx his 
l»r^ocMi° nJt brothers of the whole blood, A an^^ B, on whoso deaths in 
collator- heirs down to the great-giandson, their property, 

whicli they inherited both fiom their father and brothers, 
should have devolved in equal portions on their respective 
widows At then (the widows*) death, leaving no heir, down 
to their husbands* utciine brothers, the property which they 
inhcuted ftoin tiicii husband should have devolved on their 
husbands* biothcis of the half blood, E and F , as then hus- 
bands* othci thicc half brothers, G, H, and I, died befoie 
them, and as consequently then sons could have no claim of 
inheiitance On the deatli of E and F, then sons )vill 
inherit, but not tlic sons of G, H, and I This opinion is 
consonant to the DdyahMga, Ddyatatwa, Ddyacramasan- 
(jraheti and other authoiities cuiient in Bengal 

A uthorUies 

The following texts aic cited in the works above alluded 
to 


Ydjnymualcya — Tlie wi(c and the daughters, also 
both patents, biothcis likewise and their sons, gentiles, 
cognates ** 

Cdtydyana — “ Let the clnldlcss widow, preserving unsul- 
hoil the bed of hei loul and abiding with her venerable 
piotector, enjoy with model ation the propeity until her 
death Aftci her, let the heirs take it ’* 

Devala — “ Next let bi others of the whole blood divide 
the heritage of him who leaves no male issue “ If. there 
be no utenne oi whole bi other, the half brothers ef the 
same class ^ith the decctiscd aie entitled to, the sapoes- 
sion ** — Ddyacraniasangraha 
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Iknxda When the fsither is deceased, let the sons 
divide the father’s -vrealth ” 

Sudder Dewanny Adawlut, 1 
duly 1814. J 

CASE X 

Q. A pprson had two wives, and by each of them a son 
In the yeaCr^202 Fuslee, a dispute arose between the two 
sons, and the father having reseiwcd something out of his 
►ancestral real propeity, (the lands of which were undivided, 
and formed his sole means of subsistence,) put the lemaindcr 
into his sons* possession in equal portions the engagement, 
however, for the payment of revenue, leceipts, and other 
documents relative to the management 9! the property, 
continued to be executed in the fathei’s name Fiom the 
year above specified, the son by the senioi wife lived apart 
from bis brother After the father had made this disposi- 
tion of the propeity between hi^> two sons, a son was pro- 
duced. by his junior wife, in consequence of which he (the 
fathei) executed a document duly attested, in modification 
of his former disposition, to the effect that all the thiee 
sons, having equally shaied the ancestral landed estate, 
should sevei ally possess their respective portions Conse- 
quently the third son, who is a minoi, petitioned the couit 
against his half and whole brothei, to compel the delivery 
to himself of his own share In this case, will the paternal 
immoveable property be equally shaied and possessed by all 
the three biothers, or otheiwise ? 

JB. The actioi instituted by the brother who is under jg 
age (not having completed the age of sixteen) against his ^ 

brothers of the half and whole blood foi a third shaie of share of the 
the patrimonial real estate, is not admissible, as Sanichu 
says : — Partition is allowed when the minoi heirs attiun ^ 

the age of majority A male ends his nonage at the ex- 
piration of sixteen years.” 
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Ydjnymmlcya — If the father make a partition among 
bis sons, he may give at his pleasure, myre to soms* and 
less to another^ and may give the first-born the portion of 
an eldest son, or divide the estate among all of them in 
equal shares ” Menu — Shares, which have been assigned 
by a father to his sons, whether equal, or greater, or less, 
^oiild be maintained by them else they ought to be 
chastised* Under these circumstances, when the minor 
shall attain the age of sixteen, he will be entitled to claim 
one-thiid of the paternal immoveable estate, in viitue of 
the disposition subsequently made by the father, and to 
obtain jiossession of his share from his brotheis of the whole 
and half blood , but no^aj^eforo f 

Zillah Sarun, 

November 2dth, 1808 



CASE XI 

Q The eldest biothci of a Sudra family, which consist- 
ed of four biotheis and a sister, had one son by a female 

* Tins 18 not *i text ul Memiy but of Vrilmspati See DdydbMgOy 
page 50 

t From the tenor of the above opinion, it might bo supposed 
that no paititiou can be made while there is a mmor coparcener 
living, or until hucli minor bh.ill attain the age of majonty But if 
a person die, leaving adult and minor heirs, it does not necessarily 
folhiw that his property shall not be divided among his heirs untd 
the minor attain to inajoiity , foi li those who are of age are desirous 
of coming to a partition ol their patrimony, the partition may be 
made during the minority of tlie brother On the other hand, if 
those who are of ago dissipate, or otherwise dispose of the entire joint 
proiKjrty ior the puipo^e of def lauding the infant who by law is 
incapable of managing his own afliiirs, in this case also the mmor is 
competent to sue for partition through his guardian The brethren 
may in such case be compelled to deliver the minor’s share to his 
guardian, oi to the ruling power m whose custody his ^re diall 
remain, until he attain the age of majority , but under no circum- 
stances can a minor be entrusted with the management of Ms pro- 
perty before conics of age , and the doctnne here mamtsjlied 
appear) to go no further, than that a minor is not competent of 
himsell to sue for possession of hib shaie of the joint propei^* 
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slave; and the sister, during* her husband’s absence, and^ 
while be was residing m a foieign country, had a son by a 
stranger. The othei three biotliers died, leaving no heir. 

Nowih^ aie two peisons, namely, the son of the eldest 
broti^r, and the son of the sister, living, and each claims 
the propeity. In this case, on which of these suivivors will 
the propeity left by the brothers devolve * 

Under the circumstances above stated, m default of 

all VeiTS down to the daughtei’s son, the family being of the mde slaw will 

° ' JO mlierit, iftheio 

iStidm tube, the entire propeity will devolve on the son bo no other 

heirs down to a 

begotten by the eldei bi othei on a female slave The son daughter's boh* 
of the sistei has no title to the inheiitance 

The text of Ydjnyaioalcya citc(?^n the Mitdcshard — * 

Even a son begotten by a SCidia on a fcm.ilc slave, may 
take a shaie by the fathci’s choice But, it the father be 
dead, the brethien should make him pai taker of the moiety 
of a share and one who has no biothcisinay inheiittho 
whole propeity, in default of a daughtei’s son 

Zillah Hooghly, 1 
ilfarc/t 3rci!, 181C j 

Bukhtear Singh versus Buhadooi Singh and others 


* According to the Hindoo law, the illegitimate son of a Sudra 
man by a female slave, on a female shave of his slave, may inhent, but 
not the illegitimate child of any of the three superior classes It 
appears m this case that the parties are Sudras , but it is not distinctly 
stated whether the eldest brother died previously or subsequently 
to the death ot any or all of lus other three brothers, or whether 
the woman on whom the plaintiff was begotten by him was onq 
of the* fifteen dcscnptions of slaves, or was merely a concubine If 
the woman were his slave, and the other three brothers died before 
the eldest, then the son begotten by him on the female slave would be 
entitled to the entire property On the other hand, if one or more of 
the brothers died subsequently to the death of the eldest brother, the 
lUcg^tiinate son would be entitled to chum only such portion as be- 
longed to bis putative father, there being no law admitting the son 
of a JS&dra by a female slave to share the estate of eollatei'als ' If 



16 


INHEBlfANGIl 


CASE XIL 

Q A person having assigned a moiety of Iiis self- 
acquired landed estate to his sons hy one wife, sepatated 
himself from them, and with the other half continued to live 
in a state of union with his son by another wife Otf the 
death of the fathei, aie the sons entitled to an equal por- 
tion of the estate left by him ? 

SonB legally JJ Undci the ciicumstances stated, the disposition of 
the?™t^fathei the estate made by the fathci will hold good, if not made 
any through pcituibatioii of mind occasioned by disease or the 
hkc, 01 thiough iiiitation against anyone of his sons, or 
not sepaiatod paitiality for the child of a favouiitewife, in either 

of which cases each of his sons would be entitled to an equal 
share ot the estate , otherwise, on his death, the sons who 
were separated tiom him duiing his lifetime have no claim 
to the inheritance 

Zdlah J unglemehals, 

January 1820 

CASE XIII 

Q If in any paiticulai countiy it should have been the 

ancient usage to make a distiibution of property with a 

greatei share to the oldest boin, in right of primogeniture, 

is such usage to be upheld, notwithstanding the general 

prohibition against the light of primogeniture in the Cali 

Yttga, 01 present age^ An answer to this question is 

rcquiied to be delivered according to the law of Behar. 

• 

B Notwithstanding the general prohibition against the 
light of piimogenituie in the Cal^ Yuga,ov present age, 

# 

the woman were not lus female slave, the son begotten on h« by 
him would have no right to the inhentaiice,^but only a cUtato 
maintenance^ and imder no circumstances could the son o[ the sister 
begotten as above have any nght to succeed to his mother’s brothers. 
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if it has been the ancient and immemoiial usage in any 
particular country to divide immoveable or other property, 
allotting a greater shaie in favour of the first-bom, such 
ancient usage, so sanctioned by the consent of the inhabi- 
tants, must be upheld This opinion is delivered in con- 
formity to the V^vddatandava, Veeramitrodaya, Vya- 
vaJidramayuc'ha, Baja Mdrtanda, and other authorities 
current m Behar 

AuiJioriHes 

lat The usages declared peculiar to jirovinces, tribes, 
and families, must be upheld, othciwisc the people are opinion, 
distressed The southern Biahmins inteimaiiy with then 
maternal cousins In the western pi ovinccs, artizans and 
others, who profess the Hindu leligion, eat the flesh of km© 

To the eastwaid, Hindus eat fish, and then women commit 
adultery. In the northern countries, the Hindu females 
dnnk spirituous liquors, and the men appi each them while 
in a state of impuiity. Text of Vrtliaspati cited in the 
V^vdldat6/l^vdava^ Veemrmtrodaya, VyavalidramayUclta, and 
other authorities. 

2nd. The usage of a country must be established fiom the Ditto 
commencement, and that which is established must bo 
upheld in the country Wise men learned in the law do 
not practise in opposition to populai will Therefore the 
popular practice must be followed Text of the Baja 
Mdfiiomdo^ 

Svdder Dewarmy Adawhit, 

September 24^Zt, 1814 

Sheobuksh Singh, appellant versus Futtih Siugh, respon- 
dent. 


, VOL. n. 


c 



SECTION II 


miAows. 

CASE I 

Q A childless 'Biahmm dies, leaving his mother and a 
widow, liim sui viving According to the law of inheritance,, 
to which of those sui vivors does his property real and per- 
sonal, belong ? What is the rule of succession, m case of 
the mothei and widow’s living together in a joint state, and 
what is the i ulc if they are divided 

A widowBuc- Jt On failiue of a son, giandson, and great-grandson, 

cooda to her , o ^ o o » 

hiwband’B pro- thc widow has the pioprictary right to her husband’s estate , 

porty, to the i t ^ ^ 7 

exclusion of and this IS the lulo, whethci the mothei lives lomtly or 
lu0 mother •' 

scpaiatcly. She cannot 111 any case have a right to the 

succession while there is hei son’s widow This opinion is 

confoimable to law 

Zillah Chittagong, 

May 2271C?, 1817 

CASE II 

Q A person dies, leaving a widow and a biother of the 
whole blood Accoiding to law, does his property appertain 
to his widow, or should it devolve on the brother, he fur- 
nishing the widow of his deceased biother with maintenance ? 

nt ® -R On failure of heirs down to the great-grandson, the 
% brother. wndow, afcording to the law of Bengal, is entitled to enjoy 
her husband’s property during her life, whether consisting 
of lands or/Dthcr pioperty, and the biotlie^frhas no right of 
succession while she survives. 



OF WIDOWS. 


19 


Authorities. 

Vrihaspati * " Let the wife of a deceased man, who left 
no male issue, take his share, notwithstanding kinsmen, a 
father, a mother, or uterme brother, bo present ” 

Vrthat Menu “ The widow of a childless man, keeping 
unsullied hei* husband’s bed, and pci severing m religious 
observances, shall present his funeial oblation, and obtain 
(his) entire shaie.” 

Ydjnyawcdeya, “ The wife and the daughters, also both 
parents, brothers likewise,” &c 

Vuimu " The wealth of him who leaves no male issue, 
goes to his wife , on failure of hei, it devolves on daughters, 
&c This opinion is delivered according to the doctrine of 
the Bdydbhdga,” &C* 

Dacca Court of Appeal, 

Au^(A Wfh, 1S19 

• CASE III 

Q, A person died, leaving a widow and .i biotlici of 
the half blood. Subsequently to hi.s death, the widow vio- 
lated the hitherto unsulhcd bed of hci husband, and had a 
child by a paramour of another class, wliilo the biothci’s 
conduct was consistent with his religion , in this case, which 
of the two is entitled to succeed to the property of the dc- 



* The above opmion vrae delivered conformably to the doctrine 
eonrant in Bengal In Benares and elsewhere, the widow would not 
have been entitled to succeed, and the brother would have been the 
heir, if the &mily was united But according to all the doctrines 
of Hindu law, it is agreed, that the widow has not unlimitBd power 
ova hw husband’s estate She has only a life interest She can- 
not sell or otherwise ahonate it, except for special purposes , and on 
her death, it devolves on the hasband's brothers or othb4: heirs See 
Case and cases of gift and sale, peunm 
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ceased ? Supposing the widow daring the lifetime of her 
husband to have cohabited with a stianger, and. to have 
therefore been expelled from the family, and to have lost 
her reputation, has such widow any right to inherit her 
husband’s propeity ^ 

An nndwwte R It is the geneial doctiine, that the virtuohs widow 

widow forfeits ° 

au nffht to her of a man who (lies leavinf^ no hen down to the great-grand- 

late hupband’fl ° & 6 

property gon, succecds , but that if she, on the death of her lord, be 
faithless to his bed, she has no right of succession : conse- 
quently the widow ill such case would be excluded by her 
husband s half brother So in the case of her having acted 
unchastcly while her husband was living The authorities 
for this opinion are laid down m the Ddyahhdga and other 
books of law 

Autlu>'l'^t^e8 

Vriliaspati If her husband die before her, she shares 
his wealth This is a primeval law 

Cdtydyana " Let the widow succeed to her husbind’s 
wealth, jirovidcd she be chaste ” The childless wives, 
conducting themselves aught, must be supported ; but such 
us aie unchaste, should be expelled , and so indeed ^ould 
those who aie peivcisc ”-f" 

Vrilmt Menu “ The widow oi a childless man, keeping 
unsullied hci husband’s bed, and peraevering iti religious 
observances, shall present his funeral oblation, and obtain 
(his) entile shaie ” 

Ndreda But a wife, who does malicious acts injuri- 
ous to her husband, who has no sense of shame, who de- 
stroys his effects, or who takes delight in being faithless to 
his bed, IS held unwoithy of the property before desenbed.” 

Ztllali Hooghly 

« -■ - 


* JJd^/ahhdga, 169 


t 363. 
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CASE IV 

Q. There were two brothen, of whom one died, leaving 
sons, who are still alive; and the other died leaving a son, 
who also died, leaving a widow, him surviving The widow 
had become a prostitute, and had violated her husband’s 
bed. In this case, is she eetitled to inherit her husband’s 
estate, and if not, on whom docs his property devolve ? 

i2 If it be proved that the widow in fact did not keep And mw be 

QxpeUed iroin 

her husband’s bed unsulhed, she has no title to Ins propeity his house, 
and ought to be expelled from his house His estate, in 
default of heirs down to the uncle, should devolve on his 
unde’^ sons This opimon is in confoimity to the authonty 
contained in the JMyabMya, &c 

ZiUah 2^Pergunncth8, ^ 

Jidy im, 1811 j 

CASE Y. 

Q. Baja Bhuwa-bul Deo died, leaving four sons, namely, 
Baboo>Iswari>baksh Deo, Baboo Dilgunjun Deo, Baboo 
Ahlad Singh, and Baboo Soobhnath Singh, of whom the eldest 
(Baboo Iswan-buksh Deo) died, leaving a minor son and 
two widows, the elder called Banee Sheoiaj Koonwur, and 
the younger Banee Ahbeeman Koonwur, and subsequently • 
the minor died Ahlad Singh died, leaving Huiucnath and 
Jynath as his sons and lepresentativcs , lastly, Dilgunjun 
Deo died childless, leaving a widow called Banee Goolab 
Koonwuree; and Soobhnath is still living In this case, 
whether will the propeity left by Dilgunjun Deo, devolve 
on his widow Goolab Koonwuree, on his brother Soobhnath, 
or OQ Jhis brother’s sons Huruenath and' Jynath ^ 

R Supposing Dilgunjun to have left neither son, son’s Acoordme to 
son, nor son’s grandson at his death, but to have been^^^t ^ 
sondved by his widow Goolab Koonwuiee, 4iis brother 
Soobhnath Singh, and his brother’s two sons Huruenath ‘•‘o 
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of (iQd Jynath, his widow is alone entitled to sueceed to his 
tito eitaie was real and personal estate, proiaded it be divided. If Bhowa- 
iindlvidk,"tho bul Deo died, leaving four sons, Iswari-buksh, Dilgnnjun, 
b^^Ahlad, and Soobhnath, and his estate was undivided, then 
jn^^^^the uterine biothei Soobhnath is entitled to inhent the 
«a^ portion to which his lato brother Dilgunjun was entitled, 
whose widow has a right to demand food and raimrat only 
until her death This opinion is conformable to the Mvtdc- 
shard and other law tiacts which are current in the western 
provinces 

AutJiorUies 

“ The wife and the daughters, also both parents, brothers 
likewise, and theii sons, gentiles, cognatca — Yd^nyavxdcya, 
cited in the Mitdcslm'd 

“ The wealth of him who leaves no male issue, goes to 
his wife , on failure of her, it devolves on daughters ; if 
theio be none, it belongs to the fathei , li he bo dead, it 
appertains to the mother , on failure of her, it goes to the 
brothers , after them, it descends to the brother’s sons ” — 
Vishim, cited in the same authority 

" The rule, deduced fiom the texts (of Tdynyamdcya, &c ), 
that the wife shall take the estate, regards the widow of a 
' sepaiated brothei ” — MMcshard 

Menu “ To tlio neaiest kinsman (Sapinda), the inhen- 
> tanoo next belongs ” 

Svddcr Deivanny Adawlut, ^ 

May lOth, 1824 j 

Baboo Hurperkash' Singh v Baboo Dilgunjun Dea 
CASE VI 

Q A person died possessed of an ancestral landed es- 
tate and other property, loavmg three sons, who, 'subse- 
quently to their father’s death, jointly and undividedly on- 
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joyed the estate. One of them died a short time after, 
leaving a widow and a daughter while the estate was held 
in jcdnt-tenaiK^, and on his death his widow obtained his 
share of the moveable property, and at present she claims 
one-third of the landed estate. In this case, is she entitled 
to take her husband’s portion of tho undivided ancestral 
immoveable property, or not ^ 


B. Under the circumstances above stated, the widow According to 

, iSiv -11 /. 1 1 -I 1 tho law as cur- 

ls not entitled to any portion of the undivided anccstialreutm Benares, 

ijj,, tho widow 

iandeci estate* of an undivid- 

od bi other has 

..... no right to her 

Auihonties husband’s pio- 

pert> 

BoudMyana, after premising, “ A woman is entitled,” 

&c proceeds, “ not to the hciitago, foi females, and per- 
sons deficient in an organ of sense and memboi, are deemed 
incompetent to inherit.” 


Nd/reda “ Among brothers, if any ono die without issue, 
or enter a religions order, let the rest of tho brethien divide 
his wealth, except the wife’s separate property Let them 
allow a maintenanco to his women fur life, provided these 
preserve unsulhed tho bed of then lord ” 


ZUiUdi Sarun, 
ISarcik 2nd, 1807 


CASE VII 

Q. 1. A person died, leaving his fathci, hi other, widow, 
daughter, and daughter’s son , m this case, in what propor- 
tions will these persons respectively bo entitled to shaie the 
property which the deceased acquired ^ 

B. 1. Supposing the deceased to have acquired tho . i>istnbntioii 
property without the use of his father’s funds, and to have ty, dim* 
left his widow, daughter, daughter’s son, father, aad brother hter, brofher, 
bun surviving, his acquisitions should be made mto four *‘’**^' 
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^•sddaugii-shar^, two ofvrhichgo to the fatherland the remaining 
"*** two to the widow, Cdty&ycma says* " A fether ttdces 
either a doable share or a moiety, of his son’s acquisition 
of wealth ” Let the childless widow, preserving unsullied 
the bed of her lord, and abiding with her venerable protec- 
tor, enjoy with model ation the pioperty until her death. 
After her, let the hens take it” If the acquisition was 
made with the aid of the paternal property, and the ac- 
quirer be suivivcd by the individuals above mentioned, the 
fathci would take a moiety of the goods acquired by his 
son, the acquirci’s widow two shares, and his brother one 
share 


Q 2 A person livmg in a state of union with Kis two 
brothel s, acquiied some propeity moveable and immove- 
able, with or without the use of the patrimony, and with 
the sanction of his lather divided his own acquisitions and 
the paternal estate with his bi others The partition was 
formally cntcied into, and documents weie drawn out by 

Cireviniitanoeg each of the biotheis The brother alluded to, died before 

unaer whicli a 

vridowexdudea his father, and then the father died In this case, will the 
brothel’s widow, daughtei, and daughter’s son take his pro- 
perty exclusively, or will his surviving brothers be entitled 
to any part of it * ' 

jR 2 Under the ciicumstances stated, the widow is 

A 

alone entitled to succeed her husband. 


Q 3. Supposing the brother alluded to, without the 
consent of his father, to have jomed with his brothers in 
making a division of the patrimony and their leiqieetivB 
acquisitions, to have made the division by executing formal' 
deeds of partition, and to have died before his father, who 
made objections to the validity of those deeds ; in this 
to which of those individuals, bemg his widow, daughter, 
daughter’s^son, and brothers (the &ther being dead^ will 
his property go ? 



or WIDOWS 


25 


JBL 3, Uader the circumstances stated, the brothers are 
exitiUed to that portion of the property which may be ascer- ^ 

tamed to be the ancestral estate , and of any property which thers, the hiu- 
may be proved to be the deceased’s personal acquisitions 
made with the use of the fatljpr’s funds, the brothers firat 
take one moiety by right of their deceased father, and out 
of the remaining half, the acquirer’s widow will take two 
shares, and the other brothers one each If the property 
have been acquired exclusively by the deceased bi other, 
without any detriment to the patrimonj^, then, on the death 
of the father, the brotheis must have a moiety of the acqui- 
sitions as their father’s share, and the acquirei’s widow the 
residue. 

Q. 4. Is a daughter, duiing her mother’s lifetime, compe- 
tent to sue her uncle for hei fathei’s piopeity, by viitue ot 
her right of succession ? 

* 

J2. 4 A daughter is not competent to bring an action* a daugiiter 
against her paternal uncle, founded on her light of inheii- succession 
tance to her father’s pioperty, while her mother exists thcr lives 

Q. 5. A widow brought an action, claiming her late 
husband’s property, against Ins bi others, and after waids 
executed a iclease, by lelinquishing not only hci own iiglit 
and title, but that of the deceased’s daughtei and daughtei’s 
son, in favour of the brothers In this case, is the daughtei 
at liberty to bung an action against her mother and uncles 
for the share of the jomt-propeiiy which belonged to her 
deceased father ? 

It 5. Supposing the widow to have sued her husband’s Uniew the 

, - i 1 mother do some 

Drotneta for his legal share, and to have entered into a act tending to 

• ^ d 6 f 0 ft t llMT 

releaaei with an intention to defeat the right of her daugh- right 
ter aad daughter’s son, the daughter is compet'bnt to sue 
her mother and uncles to annul the transaction It is pro- 
TOL. II. D 
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liibited by law to the widow to make an alienation of any 
jiroperty, excepting her own peculiar property, while the 
heirs exist 

By such an alienation th^ hei editary means of mainte- 
nance would be destroyed “ They who are bom, and they 
who aie yet uiibegotten, and they who are actually in the 
Avomb, all lequire the means of support , and dissipation of 
then heieditaiy inainteiiancc is censured.^ 

Zillah nooghljjy 1 

JidH Sih, 1815 f 


CASE VIII. 

AvomaniiRR Q 1 A pcison, ten yeais before his father’s death, 
foisook lus family and resided in another country, and no 

in”» * f^utn’K intelligence has been icccivcd regarding him since* his de- 

poperty paiture Is his Mife, immediately on the death of his 
‘tathci, entitled to institute a suit foi her husband’s shaie of 
the patuinony against hi.s two brothers of the half blood ^ 

li 1 Tlie wife of the ^missing person has no right to 
claim hci husband s shaie of the patiimony, ’'but she must 
lie provided by his biotheis with food and raiment* 

Q 2 What the time fixed by law, at the expiration 
of which a missing peison is to bo considered as dead ? 

The tune ai- R 2 Should a iieison have proceeded to a foreign coun- 

lowed for there n i i » 

appeaninoeof a tiy, and 110 intclligcuce of him have been received for tiie 

imssmg pel Hon 

is 12 yearn, space of twelve yeais, he is, at the end of that period, to be 

after which his ‘ ^ ^ , 

death is to heconsideiod as dead, and his exequial ceremonies should be 

prwiuned. ^ 

peifonned by lus lepiesentatives Should they pot tjben 
perform such ceiemouies, they act sinfully»f 


« 


♦ Tins IS not the law of Bengal 
t But see note to Case 7, of Sons, page 9* 
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Menu says: And their childless wives, conducting 
themselves aright, must be supported , but such as aie 
unchaste, should be expelled , and as, indeed, should those 
who are perverse.”* 

City Paina, \ 

Axigust 28th, 1804 j 

CASE IX 

Q, A person had a family by two wives, namely, by the 
first wife, a son, and by the second, two sons These thiee 
brothers continued to live togcthei as a joint and undivided 
family , and some time after, one of them, being the issue 
of the first wife, proceeded to a foieign country, and no 
intelligence concerning him has been icceived foi the peiiod 
of fifty-five years, during which time his wife lived undei 
the protection of his brotheis, who managed the estate as 
before. Now the wife of the yiissing peison claims the 
share of her husband In tins case, is she entitled to her 
husband’s legal share, or only to her iiropei maintenance ^ 


It, Supposing the wife of the missing person to have 
lived with her husbands biotheis as a joint and undivided 
family for the period of fifty-five years, hei claim is inad- 
missible and illegal, according to the law of Benaies. 

Autlhordies. 

BoudJudyana, after premising, “ A woman is entitled, 
&C.” proceeds, “ not to the heiitagc, for females, and pei- 
sons deficient in an organ of sense, oi member, aie deemed 
inconipetent to inheiit ” 


Tho wilfe of 
a person who 
has been miss- 
ing for fifty- 
five yoars has 
no ri^ht to 
claim hu share 
of the joint- 
property, ac- 
coraing to the 
law of Benaies. 


It diould not be aigued, that the wife of a missing per- 
son, regarding whom intelligence has not been received for 
fifty-five years, has any right to her husband’s share of the 
joint aneestial landed property 


TdjnyatocUci/a Vide JItideshard, page 329 
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Ndreda says Among brothers, if anyone die without 
ibsitc, or enter a religious order, let the rest of the bMthnen 
divide his wealth, except the wife’s separate property. Let 
them allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord.” 

Zdlaik Sarun 

Q How would the law in this case be in Bengal ? 

But luu a It^ Accordmg to the law as cuircnt in Bengal, the widow 
would be entitled to hei husband’s share 

Beugal 

CASE X 


Q An individual had two sons, A and B The eldest, 
(A) died befoie his father, leaving a son and ^ widow. 
Subsequently the faihei died, leaving a family consisting 
of B and his wife, and A’s son and widow , and at his 
death he also left sonic landed pioperty Some time after 
this, the son (B) died, leaving his widow, and his brother's 
son and widow him suivivmg In this case, what propor- 
tions of the property of B will respectively devolve on the 
eldest son’s son and widow, and on the younger son’s 
widow ’ 

The claim Jt If A’s SOU, his widow, and the widow of B, lived 

antn being a i v t -i 

brother’s non together as a unnt fauuly at the tune when B died , accord- 
and a widow, o ^ ei ./ 

the formei will mg to law, A*s son lb alone entitled to the estate, but it is 
party, dfttefo- necessary for him to j)rovido Bs widow with food and 

mily was joint , 

but the lattoi It raiment equal to liei condition of life If they formerly 
d^^the^ lived apait, and the share of B was separated, then his 
' ' widow IS entitled to the pioperty which fell to her hus- 
band’s legal shaie A’s widow has no right of sneoeasion, 
but she must be provided by hei son with prop^ 
ienanoe 

ZUlah l^oradctbcul 

JDooigiipersaud v Khuma and another 
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CASE XL 

Qi 'Of tlkiee landed propnetors, two died, each leaving 
a widow, and the third died, leaving two sons, him surviving. , 
The wiijUiws and the two sons of the last deceased jointly 
possessed the ancestral landed estate Subsequently the 
widow of the eldest brother died , tlien the eldest son of the 
thud brother, leaving a widow and his bi other, who subse- 
quently died unmanied Lastly, the widow of the second 
brother died. There aie now surviving only the widow of 
the third brother’s son, and a descendant m the fifth degiee 
of her husband’s paternal line Uudei these ciicumstances, 
according to law, which of these two suivivois is entitled to 
the landed estate ^ 


M. Under the cucumstances above stated, the surviving Awidowaan- 
widow has no title to inherit from her Sapindae, or the 
persons who paitake of undivided oblations r^iatTveli^or 

tWr widows. 


Au^orities laid down in the Ddyabhdga. BoudJuiyana, 
after premising, “ A woman is entitled, &c.” proceeds, “not 
to the heritage , for females, and persons deficient in an 
organ of sense, or member, are deemed incompetent to 
inherit.” By the mention of “not to the heritage” is 
understood, that a woman is declared incompetent to suc- 
ceed her 8a'pind<M and the hke The Sapinda of the fifth 
degree is entitled to the succession To this effect is the 
text of Menu contained m the DdyaWv&ga “ To the nearest 
kinsman (Sopvnda,) the mheiitance next belongs ” CuUuca- 
Wiattk thus comments on the above passage “ Of the 
Sapitidda, whosoever becomes nearest is entitled to the 
inheritance. The term Sapinda extends to the seventh 
person, or the eixQi degree of ascent or deacerd So also 
the text of Menu cited m the same authority Now the 
relation of the Sapindae, or men connected by the funeial 
cato, oea^ with the seventh person, or in the sixth degree 
of aae^t or descent , and that of Sanvanodams, or thoet 
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connected by an equal oblation of water, ends only when 
their births and family names are no longer knowit’* 

The Sapmdas ore entitled to the succession^ of their 
Sapindas by reason of conferring benefits on them by 
presenting oblations to their manes, but not their wives. 
This IS conformable to the Duyabhdga, Ddyatatwa, Crarm- 
sangraJuii and other authorities * 

ZUlah Myniuiisigh 


* Although the widow of the tliird brother’s son is entirely ex- 
cluded from inheriting the property left by his uncle’s widow, yet of 
the estate enjoyed by the three brothers she is entitled to one-third 

On the death of two of the proprietors, their widows were their 
sole heirs, and they were entitled to take two shares out of three, or 
one share each in right of their respective husbands. 

On the death of the other brother, his heirs being two sons, his 
share should have been made into two parts, of which each of his 
sons was entitled to one 

On the death of the widow of the eldest brother, her property, 
that 18, one share wliioh she inhented from her husband, should have 
been mode into two parts, ot which her husband’s brother’s sons were 
each entitled to one 

On the death of the eldest son of the third brother, his property 
should have been inherited by his \(idow, to the entire exclusion of 
the others 

On the death of the other son of the third brother, his property 
should have devolved exclusively on his nearest Sapinda, who by law 
becomes his legal heir , <ind on the death of the widow of the second 
brother, her property should also have devolved on her nearest Sch 
jntula, a female having no title to inherit from her Sapindas. 

Consequently, supposing neither of the surviving individuals to 
have received anv shai o, the property should bo made into aix parts : 
of uhich the widow of the third bi other’s sou will take in right of 
her husband two shares, one of which he inhented from his father, 
and the other from the widow of his paternal uncle, the eldest son ni 
his grandfather , and the Sapinda^ or the fifth m degree of the 
paternal line, will take the remainiiig four, that is to say, two whidi 
he inhented Ifrom the second brother’s widow, and the other two 
from the second son of the third brother 
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CASE XII. 

Q. A childless widotir instituted an action against some 
individuals, being her husband’s hens, claiming the sum ^of 
300 rupees, as her light of maintenance It appears that 
the plaintiff’s husband died, leaving two widows, namely, 
the plaintiff and another, the mother of three sons In this 
case, is the claiming widow entitled to any share of her hus- 
band’s estate, or to maintenance only out of the property ? 

JB A childless widow is entitled to leceive only food and ^ 

raiment out of her husband’s estate, wheie there is a son sur- to mamtenance 
viving, and she is not entitled to participate in the wealth, sons. 

ZUlah ChiUtvgong, 

AugvM 5<&, 1817. 

CASE XIIT 

Qi A person who had two sons, divided his whole 
pioperty, consisting of assessed and icnt-fice lands and 
household goods, between them in equal portions, reserving 
nothing for himself, and at the same time it was condition- 
ed, that for the remaindei of his life he sliould leside foi 
SIX months in the house of the elder son, and be supported 
by him, and for the othci six months m that of the younger 
son, alternately At the time when the partition was 
made, the father had no ready money , but, subsequently, 
some money was acquired by the elder son, with which 
a mercantile concern was cairied on by the younger son, 
who had then acquiied no piopeity The elder son died, 
leaving a widow and daughtei , aftei wards the father died 
before his younger son and his eldei son’s widow and 
daughter. At the death of the elder son, his widow came 
into the possession of hei husband’s^haie which he receiv- 
ed at the partition ; but on the death of the younger son, 
his widow ousted the widow of the cider son fiom her hus- 
band’a share. In this case, to what proportion is the widow 
of the elder son entitled ? 
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Cwwtawiiidi Jt Of the two brothers who received mroperlyat 
brokers the #partition made by the &ther, supposing the elder to 
shm of pro- have acquired some property, and to have died befbre his 
father and widow, in this case, his widow is entitled to the 
whole of that which her husband took on the partition , and 
her husband’s acquisitions should be made into four parts, 
to two of whioh she is entitled, and the widow of the 
younger son has a light to the lemainder. 

" The wife,” &;c Vide Ddyahhdga, page 160.* 

Zillah Hooglily 


CASE XIV 

Q 1 A Hindu acquires landed property by means of 
his own funds, or by means other than those of the joint 
funds, at a time when he is living in paitnership with his 
biethren Do such lands after his death go to his undi- 
vided biethien, oi to his widow ? If they go to his widow 


♦ This IS doubtless an accurate exposition of the Hindu law, pro- 
vided the property divided had been acquired by the father ; other- 
wise, had the property been ancestral, and had his wife been hvmg, 
and capable of bearing children, the partition would have been illegal, 
and the widow of the elder son would have had no nght to the pro- 
perty which fell to her husband’s share at the partition made by the 
father , for it is a settled rule of law, that when a father makes a 
partition of his patnmony between his sons, he is bound to reserve 
the double share of a son , otherwise the partition should not be oon- * 
sidered as lawful But of any property that may have dieen acquir- 
ed by the personal exertions and labour of the elder son, unaided by 
the father’s or brother’s funds or labour, a moiety should be taken 
by his widow, and the other half by the widow of the youxtger son, 
in nght of her father-in-law, to whose share her husband was en1d« 
tied to succeed On the other hand, if the property have l^n ac- 
quired with the aid of the^Father and brother, and the fwily^be undi^ 
Tided, such acquisitions should be made into six ahareSi of whidi 
one-third should go to the widow of the acquirer (the eUbw son), 
and the remaining two-thirds to the widow of the younger eon. the ^ 
father being entitled to one-half, and the acl|[Uirer to a double share 
of such acquisitions. 
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has she or has she not a right to dispose of them by sale or 
gift ; and, if she has not a right to dispose such lands 
by sale or gift, to whom will they devolve after the death 
of the widow 7 To her husband’s heirs, or to whom 7 


JJ. 1. A Hindu acquiies landed property by means of 
his own fpnds, or by means other than those of the joint 
funds, at a time when he is living in paitnership with his 
brethren. Under these circumstances, such lands are not 
divisible among his brethien After his death, theiefore, 
the nght to them will be vested in his widow, and not in 
his undivided brethren But in such case, the widow has After ha 

death, 't goes to 

no right, without the consent of hei husband’s heirs, to iiw^idow,who 

has, however, 

dispose of the lands so devolved upon hei fiom her hus- nonghttodlB- 

*■ pose of it, and 

band by sale or gift, and after the death of the widow, the after her dfeath, 

it devolves on 

nght to such landed pioperty will be vested in the hens of tis brethren 
her husband This opinion is Jeliveied in conformity to 
the Vivddachintdmam, the V^vddaratnacara, the Ft/a- 
vaMfra^hintdrm and other authorities cuirent in Tii- 
hoot 


Authorities 

1st What a brother has acquired by his labour, with- Authority 

^ •' for the first 

out using the patrimony, he need not give up without his part of the 
assent; for it was gamed by his own exeition Texts of 
Menu and V^hnu cited m the Vivddachintdmam, Vivdda- 
mtndcmUt other authonties. 

2nd. That which is acquired without detiiment to the Ditto 
joint stock, belongs exclusively to the acquirei Interpie- 
tation of the text m the VivddMkintdmani 

Srd. Property acquired without detriment to the joint Dittos 
stock is indivisible. Interpretation of the Vivddaratnd- 
cam 

F, 
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Mthwity fur 4tb As by no text is a woman authorused to dispose of. 

tlw second pait * 

flfOieopiiuan. by gift or sale, immovoable property given to herliyher 
husband ; m like manner she has no authority to dispose 
of, by gift or sale, her husband’s immoveable property 
which she has inherited V%vddackmtdnian^. So also the 
Prakd^t and Raindcara 

Ditto 5th When the husband is deceased, his kin are the 
guaidians of his childless widow In the disposal of the 
propel ty, and care of herself, as well as in her maintenauce, 
they have full powei Text of Ndreda cited in the V^dSa- 
ratndcara, and other authorities 

Ditto 6tb A gift, pledge, or sale of lands, houses, or slaves, by 
a dependant person, is invalid or inefficient Text of Cdt- 
ydyaixa cited in the Vyavahdraehbntdmani 

Ditto 7th Let the childless widow, preseiving unsullied the 
bed of her lord, and abidmg with her venerable protector, 
enjoy with modciation the property until her death. After 
her, let the hens take it 

Q 2 If a Hindu, in the presence of his undivided 
biethren, made over to his wife his own share in the joint 
ancestial piopcrty, and the lands acquired by him in the 
mode desciibed m the pieceding question, as her ^ridhubn 
or peculiar property, will such lands after his death go to 
his widow as her Stndhun, or will they defolve on his 
undivided brethien , and, if they go to the widow of the 
piopiietor, has she, oi has she not a right to dispose of 
them by sale or gift and, if she has not a right to dispose 
of them by sale or gift, to whom will they belong jsfter hpr 
death ? To her husband’s hens, or to whom ? An answer 
to these questions is required to be dehveied according to 
the law of Tirhoot 
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R, 2. If aBindu, as stated in the second question, 
tha piasence of his undivided brethren, made over to his 
■wife his owh share in the joint ancestral property, and the 
lands aequned by him in the mode desciibed in the pre> perty. 
ceding question, as her Stndhun or peculiar propeity, 
without any opposition or objection being made on the part 
of his brothers, from which their assent is inferrible, then 
under such cir<!umstances, aftei his death, the light to his 
property will be vested in his widow, and not in his undi- 
vided brethren In which case, his widow is not at liberty But if ancb 

’ *' property gtvea 

to dispose of the lands in question by sale oi gift, no moie ^ ^ 

than she is entitled to dispose of other immoveable property movuMe, she 

, ‘hai* no nglit to 

given to her by her husband, which foims her disuse of it 
or peculiar propeity and, after the death of the widow, it ^es to^ 
(should she leave no son, nor daughter, nor giandson, noi 
grand-ddughter,) her sistei’s son, oi the son of her husband’s husbani 
brother, or of his sister, or of her own brother, oi her son-in- 
law, or her husband’s youngoi bi other, will successively 
inherit such immoveable piopcity given to hei by her 
husband, which is in the predicament of hei Stridhun or 
peculiar property ' In default of all those above mentioned, 
the property will go to the nearest Sapinda of hei husband. 

This oiunion is dehvered in conioimity to the V^vdda(dl^n- 
idmam, Vmldar<dndcara, and other authoiities cuiient in 
Tirhoot. 


Avthonties 

< « 

let That which is received from alfectionatc kindred, 

* the first part of 

or earned Ijy valour, or given to a woman by her iclations fteopnuoii 
with the nonsent of her husband, is a valid acquisition 
Text of Vrihaapatt, cited m the VivddachtiUdmani, V%vd- 
deMXHtndooTd^ and other authorities 

2iid. A person may dispose of his own acquisitions as 
he pluses. Text of Vrihaspati, cited in the Vivddachin- 
tdmwii, Vivdda/ratndeara, and other authonties. 
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fhtt Snt part of 


3id That which is received by a married womah 
maiden, in the house of her husband or of her 6atiier, fr6m 
her husband, or from her patents, is termed the gift 
affectionate kindred The power of women over the gpfts 
of their affectionate kindred is ever celebrated, both in 
lespect of donation and sale, according to their pleasure, 
even in the case of immoveables Text of CAtydya/tuit cited 
in the Vivddaclnntdmam, Vivddaratndoam, and other 
authoiities “ 


AuOionty for 4th. The power of women having been declared gene* 

the Beoond part ^ i. ir , i i j j * 

«f the opinion rally over property given by anectionate kindred, an excep- 
tion is heie propounded in the case of immoveable property 
given to her by her hnbb<vnd Interpretation of the text 
in the Vivddamtndcara 

Ditto 5th What has been given by an affectionate husband to 
his wife, she may consume as she pleases when he is dead, 
or may give it away, excepting immoveable piopert^^. Text 
ofiirdrecia cited m the Vkvddmhmtdmani, Vivdda/rainAoara, 
and other authorities 

Ditto 6th A woman’s propeity goes to her children, and the 
daughter is a sharer with them Text of FnAospoti, cited 
in the Vtvddachintdviam, Vivddaratndcara, and other 
authorities 

Ditto 7th Daughters shaie the residue of their mother's pro- 
perty, after payment of her debts, and the male issue 
succeed in then default Text of Ydjnyawaleya, cited in the 
V^vdckichintdrmni, Vivddaratndcara, and other authorities. 

Ditto 8th Male issue includes the grandson, and great-graiid- 
son in the female line. Interpretation of the text in the 
Vt vddaohtntdmam 
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9th. The mother's sister, the maternal uncle, the fiaiher's 
sister, the mother'in-lav, and the wife of an elder brother, of UMopin^ 
are pronounced similar to mothers If they leav^ no issue 
of their bodies, nor son (of a rival wife), nor daughter’s son, 
nor son of those persons, the sister’s son and the rest shall 
take their property. Text of VnJvaspati, cited in the 
V^vdd(vratnde(p‘a, and other authoiities 

V 

10th. Where there are many kinsmen, cognates, and Ditto 
relations, the first in order takes the estate of one dymg and 
leaving no male issue Text of Vi'Uutspati, cited in the 
VivSdonutndeara 

Bvdder Bewarmy Adawlxd, 


1 


Deomher 1st, 1814 

Sheonarain Smgh, appellant versus Jlmdda Singh, re- 
spondent. 

CASE XV 


Q. A Hindu inhabitant of Patna died, leaving thiee 
wives him surviving Of these thiee, the first was childless , 
the second had three daughters, and the thud had one 
daughter Under these circumstances, on the death of the 
childless wife, to whom does her shaie of the property 
l^ally belong, and who is entitled to claim it, accordmg to 
the law as prevalent in that part of the countiy 


ii. If a Hindu mhabitant of Patna die, leaving thiee a man dying 
wives ; the first, childless, the second, having thiee daughters, 
and the third, one daughter, of whom the childless one died, 
in this case, the surviving two widows of her husband are 


entitled by law to her share of the pioperty, and to sue for 
the same; because, idthough a widow succeeds to her 
band’s property In default of male issue, yet, on her death, 
it goes to her husband’s nearest heirs, and m this instance 
his nearest heirs, m default of son, grandson; and great- 
grandson, are his widowa This is the law accordmg to the . 
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M^^dcshxx,rd, VeermvUrodaya, VyavaMir^^ Vyavon 

MraJcomtuhha, and other authorities current in Patna^ and 
the adjacent places 

AutTioritiea. 

The childless widow, preserving inviolate the bed of her 
lord, and stiictly obedient to her spiritual parents, may 
frugally enjoy the estate until she die ; after her the legal 
heirs shall take it ” — Cdtydyana. 

The wealth of him who leaves no male issue, goes to his 
wife , on failure of her to his daughter, &c — Vishnu. 

A wife, daughters,* &c — Ydjnyawalcya. 

Sudder Dewanny Adawlut, ^ 

July 12th, 1827 j 

Doonda Singh, appellant v Musst Doorga Koonwur. 


* The case stated is that of a widow dyii^g childless, and being 
survived by two other widows of her husband, each of whom had 
issue , but it would have been the same had the deceased widow 
been the mother of a daughter or daughters , the property going^at 
her death to the nearest heirs of her husband, who are in this instance 
his wives and not his daughters. But all the dau^ters would 
inhent equally on the death of all the three widows. * 
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CASE L 

Q. A landed proprietor dies, leaving two married daugh- 
ters, and one unmarried Of the two manied daughters, 
one files a plaint in a court of justice, claiming a third of 
the estate left by hei father In this case, who is entitled 
to the succession^ Can a mariied daughter sue for par- 
tition, wheie there is a maiden daughtci living ^ 

JS. Of the daughters, the maiden ono is, in the first a maiden et- 

eludes all mar* 

plaoe, heir to the paternal propeity, hy reason of her offer- ned daughtere. 
ing the funeral oblations to the deceased father, to the entiio 
exclusion of all the others 

Autkoj^ih(3s 

The text of Menu, laid down in the Suddlutatioa and 
other law books The maiden daughter of a person who 
dies leaving no male issue, offers the funeral cake to his 
manes/^* 

Accordingly, where there aie married and unmarried 
daughters, the maiden exclude the manied daughters from 
the inheiitance. To this effect the Ddyabhdga cites the text 
of Parasara • '' Let a maiden daughter take the hentage of 
one who dies leaving no male issue , or, if there be no such 
daughter, a married one shall inhent.’* Menu ** His 


* This IS not a text of Menu, but of Rhuhyasrvn^a. 
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own maiden daughter, bom in holy wedlock^ shiU like a 
son/ take the inheritance of him who dies without male 
issue 

Fiist, the maiden daughter takes the inheritance* then 
the daughter who has been betrothed, and lastly, the mar- 
ried daughter: this is the lule of the daughters’ succession. 
The claim, therefore, of the married daughter is inadmis- 
sible 

City of Dacca, \ 

January 8th, 1817. f 


CASE II 


Q A pel son died, leaving a widow and two daughters, 
one married, and the other a maiden Subsequently to his 
death, the widow disposed of her maiden daughter in mar- 
riage, and brought the biidegroom to her own house, where 
he lesided with her family until her death, and managed 
her property The widow having executed a deed of gift, 
* in which she assigned her husband’s whole property to her 
son-m-law, who lived with her, gave the donee possession 
of the gift, and then died The son-m-law perfoimed her 
funeral rites, and he was deprived of his share of his own 
paternal estate by reason of his living in the house of his 
father-in-law. The original proprietor’s married daughter 
now claims the half of the paternal estate, that is, a moiety 
of the gift In this case, was the widow competent to make 
a gift of her husband’s propeity to her second daughter’s 
husband, though her other daughter was living ? 


da^htwB Btto- ^ ^ person, being destitute of male issue, and living 

06 ^ to equiJ apart from his brothers, die, leaving two daughters and a 
ertato which widow ; in the nrst instance, the widow succeeds, and on 
lud devolTed death the daughters are equally entitled to the inheri- 


• This is not a text of Jfenw, but of Dtvcila. 
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tance; ooAsequently, while the proprietor's two dai%hters g^^***^J 
are Kving, the widow cannot give her husband's whole im- 
moveable property to her second daughter’s husband without nSK 

the sanction of her eldest daughter, but she might have 
made a donation of the moveable property The gift of the 
immoveable estate made by the widow is illegal • On her 
dehlh, lier two daughters will equally share their paternal 
landed estate This opmion is conformable to the M^tdc- 
^rd and Vyavahdrarnayuc'hi 

Authorities 

Ydjnyawalcya — The wile and the daughters,”* * &c 

VriJiat Vishnu — The wealth of him who leaves no 
male issue, goes to his wife , on failure of her, it devolves 
on daughters ” 

Cdtydyana — “ Let the widow succeed to her husband’s 
wealth, provided she be chaste , and, in default of her, the 
daughter inherits ” 

Vrihaspati — Let the wife of a deceased man, who left 
no male issue, take his share The wife is pronounced « 
successor to the wealth of her husband , and in her default, 
the daughter As a son, so does a daughter of a man, 
proceed from his seveial limbs How then should any other 
persoi take her father’s wealth 

“The daughters share the residue of their mother’s* pro- 
perty, after payment of^her debts ”-f- 

“ By favour of the father, clothes and ornaments are used, 
but immoveable property may not be consumed, even with 
the fatlper’s indulgence ” ' 


* Ddydbhdgety page 160 . t TAjnyawcdeya^ See Jlitt, p. 266 . 

VOL. II, 


F 



it INHSBITiNCE. 

“Tfte father is master of the gems, pearis, and corals, 
and of all (other moveable property) ■ but ndtherthe father 
nor the grandfather is so of the whole immoveable estate.” 

" Though immoveables or bipeds have been acquired by 
a man himself, a gift or sale of them should not be made 
without convening all the sons ” 

“ They who are born, and they who are yet unbegotten, 
and they who are still in the womb, requiie the means of 
support no gift oi sale should therefoie be made " 

“ To the lineal descendants, when they appear, of that 
man, whom the neighbours and old inhabitants know by 
tradition to be the proprietor, the land must be surrendered 
by his kinsman ” 

“ Separated kinsmen, as those who aie unseparated, aie 
equal m respect of immoveables for one has not power" over 
the whole, to give, moitgage, or sell it” 

Bareilly Court of Appeal, ^ 

May 18th. 1820 j" 

CASE III 

Q A person died, leaving a son and a daughter by dif- 
feient wives The son is msane and dumb, and there is no 
hope* of his recovery In this case, is the daughter alone 
entitled to succeed to her father’s property, or does it 
devolve on his maternal grand&ther, subject to the condition 
of his mamtaming the son ? 

Tbcrtlwiiw* J2 Under the circumstances stated, in default of ins 

iim and dau^- 

terte difEwnt widow, the daughter of the deceased is alone entitled to the 

motoerQ, and 

Cm md bam« succession,* to the exclusion of the son. The soil's taa* 

It n d 

dvnt, ^ dMtemal grandfather has no legal claim to Kof id&M of 
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the property subject to the condition stated, but ttfe son 

must be supplied with the necessaries of life by his half- siwo^i- 

sister. * 


Authorities. 

Menu “ Impotent persons and outcastes, persons born 
blind and deaf, madmen, idiots, the dumb, and those who 
have lost a sense or a limb, are excluded fiom a share of the 
heritage." 

Devaia — " On the death of a fathei or othei ownei of 
property, neither an impotent man, noi a peison afflicted 
with elephantiasis, nor a madman, nor an idiot, nor one born 
blind, nor one degraded for sin, not the issue of a degraded 
man, nor a hypociite or impostor, shall take any shaie of 
his hentage. For such men, except those degraded, let food 
and clothes be provided ” 

ZillahBurdwan, 

July 25t&, 1822 j 


CASE IV 

Q A man of the Svidra tube had a son and a daughter 
The son died during the lifetime of his father, leavmg a 
widow. Afterwards the father died, leaving a daughter, who 
is mother of male issue, and his son’s widow According 
to law, is the widow entitled to inherit the property, or the 
daughter of the deceased piopiietoi ^ 

A If the man died leaving no widow, his daughter (who a danghtw 
is mother of male issue) is entitled to inhent his entire pro- ^dwT**”** 
perty, although there is a widow of his son , the widow 
having no right to her father-in-law’s property where his 
own daughter exists, because the daughter may cause her 
sons to present the fnneiaJ cake to her father, and also to 
two of his ancestors, but the widow of his son is not com- 
petent to fulfil thi^ duty. 
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^ Auihorvtiea 

The wife and the daughters, also both parents/ brothers 
likewise, and their sons, gentiles, cognates, a pupil and a 
fellow-student on failuie of the first among these, the next 
in order is indeed hen to the estate of one who departed 
for heaven, leaving no male issue ” Even the son of a 
daughter delivers him in the next world, hke the son of a 
son ” These doctrines are laid down in the DdyahhAga and 
** other works 

City Dacca 
March mh, 1815 

CASE V 

Q If a person die, having two daughters, and subse- 
quently one of them die, leaving two sons and hei sistei’, her 
surviving, in this case, will the pioperty of the deceased 
daughtei devolve on her sons, oi on her sister ? What is the 
law m lespect of such property, whether it be divided or 
undivided ^ 

Oftwodaiigh. B Supposing tho peison to have died leaving two 
oeeded jointly daughters, and subsequently one of them to have died having 
two sons and a sistei, her sui viving , and the deceased daugh- 
tei to have succeeded to the piopeity at the time when she 
Snter, providS ^ maiden, 01 to have succeeded after her marriage, and 
B 1 B t e r, afterwards hei sister to have become a barren or childless 

nave or be 

likdy to We a 'vridow, then the deceased daughter’s share of the paternal 

Bon otherwiBB o 

estate will devolve on her sons If the deceased daughter 
daughter m- derived the right to the property after her marriage, and 
her sister be not a barien or a childless widow, then that 
sister, she having male issue, or being likely to have such, is 
entitled to the succession The piopeity which devolved 
on the marned daughter by light of inheritance, goas at her 
death to her father’s next heii Of the father’s heirs, in default 
of an heir down to the widow, his daughter is first in rank* 
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The propetty, whether it be divided or undivided, and 
whethar after partition the family be reunited or not reunited, 
will, according to the law as current in Bengal, devolve on 
the next heir. This opinion is conformable to the Ddyahhdga, 
oommentaiy of Srienehna Tarcdtaticdra on the Ddyabh&ga, 
Ddjfacmmaeangraha, Vtvdddrnavasetu, Vivdddbhangdr- 
nava, and other authorities current in Bengal 

Authorities 

“In default of the wife, the daughtei next succeeds” 
"The following special rule must be heic observed, namely, 
that if a maiden daughter, in whom the succession has once 
vested, and who has subsequently married, should die with- 
out having borne issue, the married sister who has, and the 
sister who is likely to have, male issue, inherit together the 
estate which had so vested in hci It does not become the 
property of hei husband orotheis, foi their light is exclu- 
sively tti a woman’s separate propeity, (stndhun ) But, 
if there be no maiden daughter, then the daughter who has, 
and the daughter who is likely to have, male issue, are 
together entitled to the succession , and on failuie of either 
of them, the other takes the heritage In default of daughters 
having, and daughters likely to have, male issue, daughters 
who are baiien, or widows destitute of male issue, or incom- 
petent to take the jnheiitance, because they cannot benefit 
the deceased owner, by offering (thiough the medium of 
sons) the funeral oblation at solemn obsequies In default 
of all daughters (who are entitled to succeed), the daughter’s 
son takes the inheritance ” This is laid down in the Ddya- 
cTimxiMngrakoii, Vivdddmavasetu, and other authonties 

“ In like manner, if the succession have devolved on a 
daughter, those persons who would have been hens of her 
property, m her default, (as her son, her paternal 
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grand&ther, &c ) take i^e succession on. her death; not the 
heirs to the daughters’ property (as her daughter’s son,” &c.)/ 
This IS cited m the Ddyabhdga 
Sudder D&ivanny Adawlut 

CASE VI 

Q The piopiietor of an ancestral landed esthte died, 
leaving a widow and a daughter him surviving Subse- 
quently to his death, his widow took possession of the pro- 
perty by light of inheiitance, and then she died, leaving the 
daughter befoio mentioned, who was a childless widow, and 
a son of her husband’s paternal unde Now these two 
survivors claim the inheiitance , in this case, which of them 
IS entitled to it, or are they both, and if so, m what propor- 
tions? 


R Undei the eireumstances above stated, according to 
Toived on a law, the succession devolves on the son of the paternal uncle, 
hii**bana^Bby whom the childless widowed daughter is excluded , but 
she IS entitled to receive food and raiment from the son of 


£. ^..JiS.j 5the paternal uncle of the proprietor This opmion is con- 
to formable to the Ddyabhdga and other works of law. 


•ion «f her 
childless wi- 
dowed daugh- 
tsar. 


Dacca Court of Appeal, 
February Gth, 1808 


CASE VII 

Q There wcie four hi others of the whole blood, who 
jointly hold a paternal landed estate TVo of them are still 
hving, and the other two died, one leaving two son^ and 
the other a maiden daughtei In this case, is the daughter 
entitled Jo any share of the property, and if so, what pro- 
portion will devolve on her ? 

R. Supposing the maiden daughter to have no Other 
murea, • msn'a near relation living, except her uncles, and undes’ aons, 
AkiSly ’imng then they (h^r uncles, and uncles’ sons) are boulid to dis- 
\ati4d ^ mainage If the daughtei ’s deceased f athfr 
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have not sepamted his portion of the paternal estate troxn 

that of his coparceners, then they are bound to supply the des and thdr 

necessary expenses attendant on her marriage, out of the oeed to Imk eit- 

produce of the joint estate The daughter cannot inheiit 

the legal share of her deceased father This opinion is 

consonant to the law, as propounded by Ydjnytxwalcya, 

Vishnu, and other sages * 

ZillaJi Alligurh, 

June 2d, 1819 


CASE VIII 


Q 1 A man died, leaving a widow (A), and a daugh- 
ter (B), who had two sons, (C and D), of whom the foimer 
died before his mother, leaving a widow, but no issue In 
this case, has the widow of C, either during the lifetime of 
B, or on her. death, any right to the jjiroperty left by the ori- 
ginal proprietor ^ Or on the death of B, will the property 
devolve on D, or on his heirs, while C’s widow is living ? 


22 1 At the death of the oiiginal propiietor, who left Thecsiaunaatg 
no heir down to a gieat-grandson, his widow was entitled 
to hiB property , and at her death, her daughtei, B, had the 
right of inheritance, hei son’s (C’s) widow having no right 2on, 
of succession , as her husband’s pioperty over bis maternal 3; aSdSf two 

r * twill inher- 

m snooes- 

0ion 


* According to the law, as received la the school of Benares, the 
undivided brother’s female heirs are excluded by his male coparce- 
ners, as wiU appear from the subjoined extracts from the Mudcshard: 
— ** The wife diall take the estate, regards the widow of a separated 
brother ” Page 327. “ Therefore it is a settled rule, that a wedded 
wife, being chaste, takes the whole estate of a man who, bemg sepa- 
rated ixGSfi his co-heiTS, and not subsequently reunited with them, 
dies leaving no male issue ” Page 340 But accordmg to the law 
as prevalent in Bengal, the union of the family is no Kar to the suc- 
ceieddn of the female heir. , 
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grandfathei’s property could not have accrued dating the 
lifetime of his mother ; but on the death of her son^ D, 
IS entitled to inheiit the whole property of his maternal 
grandfather , and on his death, his heirs will taka it, to 
the exclusion of C’s widow This opinion is conformable 
to the Ddyabhdga, 'Vivddabhangdrnava, and other authori- 
• ties 


Autho'^'^t^e8. 

The texts of Ydjnyawalcya and Vishnu “ The wife and 
the daughteis, also both parents, brothers likewise and 
their sons, gentiles, cognates, a pupil and a fellow stu- 
dent,” &c , &c ‘‘ The wealth of him who leaves no male 
issue, goes to his wife , on failure of her, it devolves on 
daughters ” 

Q 2 On the death of the oiiginal propiietor, his widow 
made a gift of his entiie property to her two grandsons, C 
and D, while then mother, that is, the daughter (B) was 
living In this case is the gift binding and good ? 

R 2 Supposing the widow, during the lifetime of her 
daughter B, to have made a gift of the whole property of 
her husband which devolved on her at his death by Jaw of 
inheritance, without the expiess consent of her daughter, 
to her two giandsons, the gift is illegal, as it is a settled 
rule, that the widow has only the right to enjoy her hus- 
band's piopeity with moderation until her death This is 
consonant to the doctrines cited in the Ddyabhdga and 
other law tracts 

Authorities 

Cdtydyana “ Let the childless widow, preserving unsul- 
hed the bed of hei loid, and abiding with her venerable 
protector, enjoy with moderation the property until her 
death After her, let the heirs take it ” 

Thus in the Mcdiabhdrata, in Jhe Chapter entifled 
Ddnadharma, it is said " For women, the heritage of 
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husbands is pronbunced applicable to use Let not 
wtHnen on any account make waste of their husband’s 
weaUh.” 

ShUah ITuddea, ) 

Mcmih Sth, 1823 j 

C’shamuncuree Dossea v Anundchundei Goopta 
CASE IX 

Q Is a daughtei’s son entitled to inherit the estate of 
Ins maternal giandfather, while a childless widowed daugh- 
ter of that ancestor exists ? 

J? The daughter’s son is alone entitled to succeed his A daugWw’* 

son excludes & 

maternal ffrandfathei, even though his daughter who is a daughter, be- 
° o o ^ ohildlese 

childless widow is livings she being excluded by leason of widow, 
her having neither husband noi issue 

Aiitho'} itiss 

The text of Voihaspah, cited in the Ddyablidga and 
other legal authorities "‘As the ownership of her fathei's 
wealth devolves on her, although kindied exists , so her sou 
likewise is acknowledged to be heir to his maternal giand- 
father^s estate/’ 

Menuu "The maternal gi-andfather becomes m law the 
father of a son . let that son give the funeial cake, and 
possess <he inheritance 

The true meaning of the piecedmg passage is, " that m 
default of daughters having, and daughters likely to have 
male issue* daughters who are barien, or widows destitute 
of male issue, are incompetent to take the inheritance, 
because they cannot benefit the deceased owner by offering 


VOL. 11. 


* Last stanza, JUenUf IX, 136 . 
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(through the medium of sons) the funeral oblation at solemn 
obsequies ” 

ZillaU Hooghly, 

July 1st, 1822 

CASE X 

Q Three individuals (being uterine brothers) hvO to- 
gethei, enjoying their patrimonial property as an undivided 
family The eldei brothei dies, leaving a wife and daugh- 
tei him surviving The second biothei dies, leaving a son. 
The youngei brothei dies also, leaving a wife and son. On 
the death of the eldei bi other, his widow continued to live 
with her husband’s second and younger brothers, exclusively 
enjoying hei poition of the propcity She subsequently 
died, leaving hei daughtei , and that daughtei's son After- 
wards the daughter died, leaving her son In this case, 
does the estate of the eldei bi other devolve on his daughter’s 
son, 01 on his nephews — in other woids, the sons of his 
second and youngei biotheis ^ 

A daughtei ’s ^ Uiidei these ciicumstances, the estate of the eldest 
80 n excludes ij^other Will bc inhciited by his daughtei ’s son, and not by 

hfother s soub j o f j 

his second and youngei biotbei’s sons This opinion is 
confoimable to law* 

Zillah Tb'pyerali, 

June 27th, 1815 




* This exposition of the law is correct, as far as regards tBe doc- 
trine of the Bengal school It iivould have been different) the 
question occurred elsewhere , see case 7 See alsO the casse of Jug- 
mohun Mookeijea and another verms Funchanund and another, 
SudderDewannyAdawlut Reports, Vol iv, p 67, m which t^ estate 
pf a Hinduiwas awarded to the sons of his daughters, in <{^f^erNiee 
to the grandsons by lineal descent in the male line id his ixM htother. 
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CASE XI 

Q. A maa dying, and leaving a brothei’s widow and son, 
and a daughtei’s son, (the whole family being joint and 
undivided,) have the two formoi any light to pa^i'^oipate in 
the property of the deceased, notwithstanding the existence 
of the latter, he being in a state of inmoiity ^ 

Jt On &ilure of heirs down to the daughters, the grand- Adanghier’s 

son exdudss a 

son of the deceased in the female line is alone entitled t6 brother’s wi- 

dow and his 

the succession, to the entiie exclusion of the biothei’s son 
widow and son, even though they lived with the iiinioi as a 
joint and united family The cstiito to which the minoi is 
entitled by inheritance will be managed by his iicaiest ol 
kin during his minority 

Authai'iiies 

“ The wife and the daughtcis, also both jiaicnts, hiothcis 
likewise” The teim daughtcis. implies both the daughtcis 
and their sons 

Dacca Court of A f peat, ^ 

August 20<&, 1819 J 

CASE XII 

Q A person had two sons by diffeicnt wives His 
younger son died, leaving a widow, both paicnts, and his 
half brother (who was oldei than himself) him surviving , 
subsequently to his death, the father died , and the eldest 
son took possession of all the moveable and immoveable 
property which he left Some time afterwards, tins son 
died, leaving his step-mothei, a daughter’s son, and the 
widow of his half brothel The widow of the bi other who onthe death 
died last became possessed of all the property which had 
devolved on her husband, and soon aftei died, leaving two Sr hiuSSid'a 
claimaqts to the estate , namely, hoi own giandson in the 
female line, and the widow of the fiist deceased (bpmg the ®^***>’*‘™* 



52 


INHBKITAHCIL 


wJ^' living. In this case, acearding to law, 

but the latte^ <]oes the estate devolve on the daughter’s son .the eldest 
M eutiUod to 

uaintenaiice son, 01 on the Widow of the younger one ? ^ 

R In default of hens down to daughters having, and 
daughtei's likely to have male issue, the daughter’s son is^ 
entitled to the succession The widow whose husband died 
during the lifetime of his father, has no right to take the 
jnheiitance on the death of hei husband’s half brother’s 
widow, but hei maintenance rests with the grandson of the 
eldest son 

Zillah Bxirdvjan, 

August 1823 

CASE XIII 

Q A pel son of the Kayustha or Cait class, was sur- 
vived by Ills thiee sons. A, B and C, who took possession 
of then fathei’s estate, consisting of thirty •seven beegedts 
and ten bmvas of land, subsequently the eldest son (A) 
died, leaving a son who was in the enjo^^ment of his father's 
share , and then the second son (B) died, leaving a son The 
thud son (C) is still living The son of the eldest son died, 
leaving a daughter, and her two sons Th^se two grand- 
sons claim one- thud of the estate, being their maternal 
grandfathei’s legal shaie, but their mothei is still living 
Where the Under these ciicumstances, supposing the eldest brother’s 
^ hKwe enjoyed the property without having come to 

SSS^^tho division of it with his two uncles, on the death of such 

tat^to the ex- eldest brother’s son, will his propeity devolve on his uncle, 

elusion of the • t. r j y 

d othei uncle’s (B’s) son, or on his own daughter, or 

on his daughtci s sons whose mothei still survives ? Sub- 
posing the propel ty tc have been divided, and that they lived 
apart, in this case, should that poition which the eldest bro- 
thel’s son possessed, devolve on his daughter or daughter’s 
sons, or on any, and what other person^ and gi^erally, 
wliethei the eldest bxothei s son lived togetheii: or apart 
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from his undes, and died leaving the individuals above 
spedfied,^ what is the law as to their respective rights of 
succession ? 

& 13ie order of the heirs of a separated and not reunited 
individual is thus laid down by Ydjnyawdlcya “ The wife 
and ;the daughters, also both parents, brothers, &c. This 
nile extends to all persons and classes ”* 

The estate of a person deceased, who was separated fiom 
his coparceners, and not reunited with them, first goes to his 
widow, in default of her, to the daughtei, as C&tydyana 
says* "Let the widow succeed to hei husband’s wealth, 
provided she be chaste , and, m default of her, let the 
daughter inhent, if unmained ” 

So VnJuispati “ The wife is pionounccd suceessoi to the 
wealth of her husband , and, in>hei default, the daughter 
As a son, so does the daughtei of a man pioceed fiom his 
several limbs How then should any other peison take hei 
father’s wealth ” On that subject Menu, says “ The son 
of a man is even as himself, and the daughtei is equal to 
the son how then can any other mheiit his piopeity, not- 
withstanding the survival of her, who is as it were himself ” 

By the impoit of the particle “also,” the daughter’s son 
succeeds to the estate, on failure of daughters “ If a man 
leave neither son, nor son’s son, nor wife, npr (female) issue, 
the daugfatei’s son shall take his wealth For, in legaid 
to the obsequies of ancestors, daughters’ sons aic considered 
as sons’ ’Sons.” 


* It would have been vux verad accordmg to the law of Benares, 
bad the famdy been joint and undivided. 
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" By that male child, whom a daughter, whether formally 
appointed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsire of a 
son let that son give the funeral oblation, and possess the 
mheiitance” * 

On failure of these hens, the mother* takes the in,hen- 
tance , in default of hei, the fathei is successor ; the uterine 

* According to the ductnne of JimSStavobhana and othexs, whose 
works arc current m Bengal, tlie mother’s right of succession is 
admitted after the fathei Jxmutavahina says, that “ m the term 
pvtarau^^* both parents, ^contamed in the text of Y^hyawalcya^ vide 
JJdyabl^dga^ page 160,) “the iinonty of the father is mdicated 
for the father is fust suggested by the radical term pitn , and after- 
wards the mother is inferred from the dual number, by assuming, 
that one term (of two which composed the phrase) is retamed But 
the followers of the schools of Benares and Mithila give the mothoi 
the preference over the father, as will more clearly appear from the $ 
subjoined extract containing the doctnne on this subject of the Mi- 
tdeshaid, with Mr Colcbrooke’s remarks “Therefore, since the 
mother is the nearest of the two parents, it is most fit that she should 
take tlie estate But, on failure of her, the father is successor to the 
property ” “ The commentator, Balamhhata, is of opinion, that the 
father should inherit first, and afterwards the mother ; upon the 
analogy of more distant kindred, where the paternal line has invan- 
.ibly the preference before the maternal kindred , and upon the 
authority of several passages of law, Nandapandm, author of com- 
mentaries on Miidcsliaid, and on the institutes of Vishnu^ had 
before maintained the same opinion But the elder commentator of 
the Mitdcsfuird, Vishweslmaiahhatta, has in this instance fcdlowed the 
text of his author in his own treatise entitled Madaivapdr^ata, and 
has supported Vijnyaiicswai as argument, both there and in his com- 
mentary named Subodhiiii Much diversity of opmion'does indeed 
prevail on this question icm a maintains, that the father and 
mother inherit togcthei and the great meyonty of writers of 
eminence (as Apmarca and iTawia/aca? a, and t&e authors of the 
Smntvihandi ud, Madanaraina, F’^avoMrawayiZc’Aa, &c.) gives tiie 
lather the preference before the mothei JimUiavahavui and Maghu- 
iuindana have adopted this doctrine But on the 

coiitiary, concurs with the d m placing the mother before 

the father , being guided by an erroneous readmg of the text of Vtiknit, 
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broliher takes the heritage at the father’s ^eath ; in default 
of a brother of the whole blood, the half brother becomes 
heir. 

as is remarked in the Teeramitrodaya The author of the latter work 
proposes to reconcile these contradictions by a personal distinction It 
the mother be individually more venerable than the father, she in- 
herits , if she be less so, the father takes the inheritance ’’ 

The following an extract from the Vtvddahhanqdrnava “ More 
arguments might be brought to prove the pre-eminence of the mother , 
for example, her importance declared m an authoritative text “ A 
mother surpasses a thousand fathers, for she bears and iiounshes the 
child in the womb , therefore is a mother most venerable ” 

“ If the veneration due to her exceed the respect duo to a father a 
thousand-fold, how cfin the text cited from Puiaiiahy Mddfia- 
vdcliarjya be relevant 1” 

“ By law, the father and the mother are two reverend parents of a 
man in this world , however adorable the goddess o/thc earth, a mother 
IS stiU more venerable. But, of these two, the father is pre-eminent, 
because the seed is chiefly considered , on failure of him, the mothei 
IS most revered , after her, the eldest brother ” 

He himseK thus reconciles the seeming contradiction this relates 
to a father, wlvo gives instruction to his son in the whole Veda, after per- 
•• forming the ceremonies on conception, and all other holy ntes which 
perfect the twice-born man otherwise the mother is most venerable 
Accordingly, the text of Menu is also pertinent ” 

Menu “ A mere acJnh }ya, or a teacher of tlio gayatri only, surpas- 
ses ten upa/dhyas , a father, a hundred such athdijyas , and a mother 
a thousand natural fathers 

Vydsa . “ Ten months a mother bore her infant in her womb, suffer- 
ing extreme anguish , fainting with travail and various pangs, she 
brouglit' forth her child , loving her sons moie than her life, the ten- 
der mother is justly revered , who could recite all her ments, even 
though he spoke a hundred years T 

By Gitmg other texts from the Purdnas, the volume would be un- 
necessarily swelled , foi this reason they are omitted The seeming 
difficulty IS thus reconciled Title to respect is no cause of uihen- 
tance j were it so, who could take the estate, while both parents exist ? 
But benefits conferred by his own act, and near relation by the funeral 
cake, are the "grounds on which rests the claim of an heir Now the 
father is eupenor by the benefits which he confers therefore he has 
the raght of succession, even though the iffother be living ” 

But although a great majonty of wnters gives the father the pre- 
ference over the mother, yet according to the law as current in Benares 
and the tuother has the supenor claim of inheritance. 
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Menv. " Of a son dying cbildlsss, and leaving no widow, 
the/odier and mother shall take the estate and the mother 
also being dead, the paternal grandfather and grand- 
mother shall take the heritage, on fad/are of hrcdhere 
and nepltewe ” 

To the nearest kinsman (mpifida) the inheritance next 
belongs 

Among the saptndaa, he who is nearest is entitled to 
succession, and he who is lemote is excluded by the nearest 
such IS the meanmg of the text ^ 

Accordingly, Vrihaspatt saj's “ Where many claim the 
inheiibancc ot a childless man, either paternal or maternal, 
of more distant kinsmen, he who is the neaiest shall take the 
estate ” 

According to the pieceding passages of Menu, Vishnu, 
VnhaspaitiCdtydyana, and Ydjnyaivalcya, it is determined 
that supposing the eldest bi other’s son to have separated 
from his uncles, and not to have been reunited, his estate 
will go first to his daughtei, and, m default of her, his grand- 
sons in the female line will take the inheiitance , but, if the 
property was held in jomt tenancy, or if he, after separation, 
became reunited with his paternal lelations, then his pro- 
perty would devolve on his uncle and uncle’s son, because 
they are his sagotras and sapindas 

This opinion is conformable to the Mitdeduerd and Fya- 
vahdramayue’ha. 

BareiUy Court of Appeal 

CASE XIV. 

Q A Brfidvmin died, leavmg two sons, a daughter, and 
a daughter’s son. Subsequently his elde8t*son died without 
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maid issue, and then the younger, lea^ng a widow and 
a daughter, who are since deceased ; but the latter at her 
death left an unmamed daughter and her own husband, 
who is the defendant in this case Now the oiiginal pio- 
pnetor’s grandson by the female side claims the property 
which devolved on the younger brothel’s daughtei In this 
case, will the property m question devolve on the original 
proprietor’s daughter’s son, or on the husband of the younger 
brother’s daughter ? 

JB, Under the circumstances stated, the piopeity which 
the younger son’s daughter inherited from hei father will 
go to the original propnetoi’s daughter’s son, to the entire 
exclusion of her husband and daughter, because the grand- 
son confers more benefit on the deceased Any property 
which is her own pecuhiim, her own heirs will take This 
is consonant to the Ddyabhdga. 

ZUlaJi Hooghly, ^ 

Febrmry 28th, 1817 J 

CASE XV 

Q A person brought an action, claiming his maternal 
grandfather’s property, while hib mothei was living, and 
there was a possibility of her bearing moie childicn In 
this case, was the grandson entitled to a judgment foi the 
property ? 

JR, The plaintifiTs mother has exclusive light to the pro- 
perty claimed ; consequently the plaintiff* cannot be con- 
sidered in the light of an heir to the deceased, so long as his 
mother survives. 

ZiUafC 24^Perg\innah8 

CASE XVI 

Q. A landed propnetoi died, leaving two wjdows and 
two dwghters by diffeient wives. Some time after the 
VOL. II. n 


Anoostral 
probity lahe- 
ritea by a 
daughter will 
at her death 
to her father s 
relations, to the 
exclusion of 
her husband 
and daughter 


A man oannot 
claim his ma- 
ternal grandfii- 
ther’s property, 
while ms mo- 
ther IB living 
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* widows died, and on ilieir death the first wife's daughter 
who IS a childless widow, and the second wife's daughter 
who IS iTiothei of two sons, jointly possessed thi^i estate, 
and equally shaied the pioduce of it. The daughter who 
IS a childless widow, disposed of a moiety of the estate 
by a deed of gift in favoui of hei own spiritual teacher 
(gooroo), for tlie benefit of her deceased father In this case, 
has the deed of gilt validity oi otherwise? 

AchildloBBwi- jB Undei the ciicumstances stated, the childless 

ciotved daugu- 

a daughtei daughtei has no light to any part of the paternal 

i^uc estate, even though she enjoyed the moiety of its produce , 

consequently, the gift, which was made without the sanction 
of hei hall-sistei and hci sons, is illegal I'his is confoim- 
iible to the Bdgabhdga and otliei legal authorities 

Aiiflm dies 

“ Theieloic the doctiine should be lespected, which 
Dicbhita iiiaiiitains, namely, that a daughtei, who is mother 
of male issue, oi who is likely to become so, is competent 
to inheiit , not one who is a widow, oi is barien,-oi fails m 
bunging male issue, as beaung none but daughters, or from 
some otliei cause ” — The Ddyahhdqa 

** The doctiine iiiamtained by Dicshita, and respited 
by the authoi of the Bdyahhdga, namely, that in default 
of daiighteis having, and daughteis likely to have male 
issue, daughteis who aie baiicn, or widows destitute of 
male jSsuc, aie incompetent to take the inheritance, because 
they cannot benefit the deceased ownei by offeung (through 
the medium of sons) the funemi oblation at solemn obse- 
quies, should be undeiatood/' — The Ddyo^ramasangrah^ 

Calcutta Couit of Appeal 
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CASE I 

Q A minor dies, leaving his inotlici and four paternal 
uncles him suiviving, and some propeity, which was joint 
and unseparated fi om that of his uncles In this case, of 
these individuals, on whom does his shaie of the undivided 
estate devolve ^ If, accoiding to law, the mother has a life- 
mtereat in it, is she entitled to obtain the value of a wall of 
his dwelling house, usuiped by one of hei husband’s 
brothers ^ 

JJ Supposing the minoi to die, leaving no hens down Beneai r 
to the father, his mothei will take the entire estate, whether 

' ' joint property, 

consisting of moveables oi immoveables , and wheie theie is totheexciusioii 

^ ’ of a paternal 

a mother living, the paternal uncles have no title to the 
inheritance The uncle who has taken possession of the 
wall, which was in common, i.n to pay the value of the 
deceased’s portion thereof to the mothei, as she is the sole 
heir of her son 

Authorities 

Ydjnyawalcya says The wife and the daughters, also 
both parents,” &c 

says . Of a deceased son, who leaves neither 
wife nor male issue, the mothei must be considered as heir 
or by her consent, the brother may inheiit” 

Zillah Nuddea, 

JCmia{>ooma Dibia versus Bamjya Mookhei^ya 
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CASE 11. 

Q 1. A person had three sons by his two wives On 
the death of the second son, who was unmarried, ^ father 
divided his real and personal property between his surviv- 
ing sons in equal portions The two brothers separated 
from each other duiing the father’s liftetime, and enjoyed 
their respective shares of the property Shortly after, the 
eldest son died, leaving a widow and two sons, one of whom 
did not long suivivo At the death of the original proprie- 
toi, he left his second son, and his eldest son’s widow and 
son, him suivivmg The widow of the eldest son, together 
with hei son, took possession of his shaie, and lastly her 
son, (that is, the giandson of the original piopnetor,) died, 
* and after his death also the widow continued in possession 
for some time of the shaie which had belonged to her hus- 
band , but now the younger son of the original proprietor 
IS desiious of ousting the widow of the eldest son, and they 
are contesting about the property Supposing the fact of 
the a<}justment of the shaies, and the paitition of the 
pioperty to have been made as specified, m this case, how 
will the estate of the oiigmal proprietor be distnbuted 
among the paities, that is, the younger son of the proprietor, 
and his eldest son’s widow ^ 

And diTidod 22 1 If it bc piovod that the original proprietor made 
vwiSi^ the paitition of his estate as specified, then his younger son 
and Ills gmndson’s mother, (the widow of hia eldest son,) 
are respectively entitled to the portions which he i^igned 
to his sons 

Q 2 Supposing the original proprietor to have had three 
sons by two wives, the second son to have died unmarried be- 
fore his fathei,the eldestson to have diedalso before hisfather, 
, leaving a widow and two sons, (one of whom subsequently 

died,) and then the original proprietor, without Imving 
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made any divisioi) of his property, to have died before his 
youn^ son, and his eldest son’s widow and son (who is 
sinoe dead;) m this case, of the survivors, that is, the 
younger son of the onguud proprietor, and his eldest son’s 
widow, which entitled to inherit his property , and if 
both, -to what proportion is each of them entitled f 

Ji. 2. On the death of the original proprietor, his son in mooM- 

- Bion to her 

and grandson were entitled to inlieiit in equal portions, and mn,whofihar^ 

on the death of such grandson, leaving no heir down to the father’s ee- 
” ” tate ociually 

&ther, the mother is successor , consequently the property with hu nnde. 

left by the original piopnetor will devolve both on his 

younger son and his eldest son’s widow in equal shares 

Calcutta Court of Appeal, 

July 22nd, 1805 

Deveepershad Chatoorjya v Sava Dasee Dibia 
CASE III 

Q After the death of Ilutunmala, first widow of Eish- 
enkishore, and of Nnndkishore, the son adopted by her, 
without issue, who was heir to the two anna share left by 
them ? Was it the appellant, Naramee Dibia, second widow 
of Kishenkishoie ^ or Bamkishoie, the son adopted by her, 
if he he really so ? or the heirs of Kishengopal Bai, full 
brother of Kishenkishoie "> or the heirs of Gunganaram and 
Lukhmarain, half biothers of Kishenki&hore ^ and docs the 
‘case turn at all on the legality oi illegality of the adoption 
of Bamkifihore by the appellant, Naramee Dibia ^ 

The fbUowing is a sketch of the family 
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* SrUKISUEN, 

Zemindar of pei-gunnah, Mymunsingli, &c left four eons, 
the first and second by one wife, the third and fourth by 
another 


l5^ 


2nd 


Zid 


KISHEXKIBIIORE, 
temwdar of 4 imnas 
in dispute, died in 
1171, without issue, 
leaving two widows, 
VIZ , 1 llutunmala, 
who died m 1191, 
after adopting Nund- 
lushore , 2, Na- 

raineo Dibia (tho 
plaintiff), who states 
that she adopted 
Ramkishore after 
Nundkishore's death 


KifiHENOoPAL had 
no issue, but adopted 
Joogulkishore, the 
father of llurkishore 
(the defendant) 


GLNOANARAIN 


lukuiVarain left 
two sons, VIZ j^Sham- 
chunderand ftooder- 
chunder 


A atep-mo- R If after the death of Rutunmala, first widow of Kish- 
rightof succes- enkishore, her adopted son Nundkishore, adopted under duo 
♦o”thr^w**()f authoiity from her husband, died without issue, Nunkishoie’s 
pr^ty"of ]Sr two annas go to the adopted son of Kishengopal, full 
n^^go tohis biother of Kishenkishoie, (that is, to the cousin-german by 
unde B adopted adoption,) not to the second widow of Kishenkishore, (step- 
mother by adoption) , noi to the heirs of Gunganarain and 
Lukhinaiain, (half biotheis of tho adopting father) If 
howevei, the adoption of Ramkishore by Naiainee Dibia 
(the appellant) be a good adoption, then Ramkishoie is heir 
to the two annas of Nundkishoie In the Shasters, there 
is no expiess piohibition, oi sanction, of two adoptions 
if it be the usage m Bengal to make two adoptions, the 
adoption of Ramkishore is no doubt valid and he succeeds 
to the two annas, as before stated The reason why tho 
step-mother of Nundkishore, that is, Narainee, the appel- 
lant, cannot succeed to his share, is, that in the Dcfya- 
* bJidga, and other authorities cuirent iu Bengal, wherever 

the word mata, or mothei, occurs, it is explained to intend 
' janane^, or actual mother. These books do not authorize 
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the step*inother*8 euccession But she should receive a main- 
tenance fronli^e person who takes the inheritance In the 
books of the Dekhun, viz , the Mttdcshard, &c the word 
rmta implies both mothei and step-mother according to 
these, the step-mothei would shaie 

Authorities 

Menu The son begotten by a man himself in laivful 
wedlock, the son of his wife begotten in the manner befoi e 
mentioned, a son given to him, a son made or adopted, a 
son of concealed birth, or luliose 7eal father cannot be 
knoiun, and a son lejected by his natwal pai^ents, are the 
six kinsmen and hens'* “ Of the man to whom a son has 
been given, according to a subsequent law, adorned with 
every viitue, that son shall take a fifth or sixth pa7^t of the 
heritage, though brought fiorn a different family” 

Baudhdyana “ Paiticipation of wealth belongs to the 
son begotten by a man himself in lauful wedlock, the son 
of his appointed daughtei, the sou begotten on his wife by a 
kinsman legally appointed, a son given, a son made by 
adoption, a son of concealed bath, and a son i ejected by Im 
natural parents ” 

Cfdtama “ The son begotten by a man himself in law-- 
ful wedldck, the son of a wife begotten by an appointed 
h/neman, a son given, a son made by adoption, a sou of 
concealed birth, and one rejected by his natuial paieiits, aie 
sons who inherit pioperty ” — Ydjnyaiualcya 

Menu " Of a son dying childless, (and leaving no widow,) 
the mother shall take the estate , and, the mother also being 
dead, the father's mothei shall take the herij;ag^ ” 

The tern ‘‘ mother” mentioned in the texts (above allud- 
ed to) intends ' natural mothei/ foi the teims mothei,” 
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grandmother, and great-grandmother, &c (in such tests 
as the following) bear tbeir original sense of ‘ his own natu- 
ral mother,’ ‘father's natural mother,’ and ‘ grandfaUier's 
^ natuial mother ,’ and it is by those terms that tiieyare 
descnbed as taking their places at the funeral repast. But the 
introduction of step-mothers and the rest to a placS at the 
periodical obsequies, is expressly forbidden. Thus the sage'* 
declares, “ Whosoever dies, whether man or woman, with- 
out male issue, for such person shall be performed funeral 
rites peculiai to the individual, but no periodical obsequies.” 
— The Ddyahhdga * 

Narainee Dibia v Huikishore Bai 

Sudder Dewanny Adawlut, 

Decemher 24f/t, 1801 



CASE IV 

Q A minoi dies, leaving his sistci, his paternal uncles, 
and his fathei’s mothoi In this case, according to law, 
which of these individuals is entitled to succeed him by 
right of Inheritance ^ 


A pater- R His patei nal grandmothei is exclusively entitled to the 
mother^”ox- succession The sister and the uncles aie excluded by her. 
and unoiee. To this effect 13 the text of Menu cited in the Ddya^ 
bhdga and other authorities Of a son dying childless 
(and leaving no widow), the mother shall take the estate , 


and the mother also being dead, the father's mother shall 


take the heritage "f 


* It 18 not by any means clear, that in other places than Bengal a 
step-mother has the light to succeed to property. Indeed, although 
this might be inferred from the opinion of the Pundits above given, 
the reverse may be assumed as the fact. See note to S. D. A. &e|K>ils, 
vd 1 , p. 42 At a partition, she would, according to the- law of 
Benares, come in Tor a share 

t This IS ij^eeable tp the law of Beng&l, aceording to the Order 
adopted by JSricnshna m the Rdycu^masangraha, which is univetsally 
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, CASE IV 

Q , X^Tohmin died, leaving a widow and two sons In 
this case, is the widow entitled to any share of the property 
left by her deceased husband if so, to what portion ^ She 
having disposed of her share to one of the sons while there 
were two widows of the other son living, has the gift validity 
or otherwise ? 

R Under the circumstances above nionlioned, the widow 
IS entitled to one-third of hei husband's piopeity If she, share equia to 
having succeeded thcieto, bestowed hoi shaie on one son, 
while the othei son’s two wido\’^s wei(‘ alive, tlie gift must she may give 

1. jj jjii* that shfiiro to 

be consideied good and valid * her only son. 

\ Sec note 

- 

September Sth, 1805 j 


admitted to be the most eminent autlioritv m that piovince , but 
according to his commentaiy on the Dd^abMqa, the patei nal uncle 
is stated to have a preferable claim to tli.it ol tlie paternal grand 
mother. 

* It IS not distinctly mentioned m this c,iso, whethei the ido w 
was the mother ot both those sons, oi of one only, oi w is childless If 
she was mother of both sons, and did not icccivo any loitune as hei 
separate property fioin her husband or latlici in-l.iw, slio is entitled 
to a share equal to that of one of her sons , but if sep irate pioperty 
had been bestowed on her, she lo entitled 1 o a inoicty only, as is 
expressed by Jimutavahaiia “ When partition is made by bietliron 
of the whole blood, after the demise of the lather, an equ.al share 
must be given td the mother The equal partition of the mother with 
the brethren takes effect, if no separ.ite property liad been given to 
the woman But if any have been given, she h.is half (a share) ” If 
she had only one son, or was childless, she had no right of succession , 
for in the former case, her only son would pio\ide her with the neces- 
saries of life, and in the latter she would be entitled only to mainte- 
nance out of her husband's property, as is declared by Snenshna Tar- 
c6ilaneaira^ in hia work called the Dayacramasangraha “ The step- 
mother does not participate, but she must be maintained with food 
and naiment ” The mother, moreover, has no power to compel her 
sons to surrender her a share, if they intend to live together as an 
nndmded and united family , for there is no provision in the Ddya- 
hluiga or other legal authonty, that partition of the paternal estate 
can be made bv the choice of a mother, as it takes place by the will 
of any one of the co-heirs 

VOL IL 


T 



SECTION A 


CASE ] 

1 A pel son had two wives , hy his first wife he had 
two sons, and by the second one son After the father's^ 
death, all the biotheis lived together as an undivided family, 
and jointly possessed the paternal estate. One of the sons 
by the first wife died, leaving a widow, who is since dead 
, Subsequently to her death, the other son by the first wife, 
and lastly the son by the second wife died, each leaving a 
widow In this case, it is piesumed the property will be 
^ made into thiee shaies, of which two will go to the widow 

of the son by the fiist wife, and the lemaining one to the 
widow of the son by the second wife Is ^his the proper 
distribution according to law ? 

iJ 1 If the oiiginal piopiietoi had thiee sons by two 
difieient wives, as mentioned in the question, and the son 
divided whose widow is dead, died while they* were living together 
as an undivided and joint familj^ , in this case, the utenne 
and half brothel s should have succeeded in equal shares to 
the property left by their deceased brothei On their death, 
their widows are entitled to the succession 

• 

Q 2 Should it be pioved, that the thiee brothera divide 
ed the estate among themselves, and died one after 
as mentioned in the preceding question, m this case w there 
any particular rule for the widows* succession ? * ^ ^ 
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JR. 2 Supposing the bi others to have made partition 
of their patermd estate, and to have taken possession of ghoie^b r o^, 
their respective shares, and subsequently one of the sons 
by the first wife to have died, leaving no widow, his brothei 
of the whole blood is exclusively entitled to his shaie On 
his death, his widow is entitled to two shaies, that is to 
say, to the one which was hei husband s oiiginal legal share, 
and to the other which devolved on him from his uteiino 
brother The widow of the son by the second wife is oiilv 
entitled to the shaie of which her husband died seized 

March IZth, 1820 

CASE 11 

Q A Sudra family consisted of tliiee biotheis, the eldest 
of whom died leaving two sons, the second a widow, and 
the youngest thiee sons The youngest son of the eldest 
brother died leaving a son, and then the widow of the 
second brothei Now all of the ^ui vivois above mentioned 
claim a share of the widow’s estate In this case, are they 
all entitled to the succession , and if so, what is the extent 
of their i^espective shaies ? 

B On the death of the widow of the second brothei, a brotWa 

H 0 Q dxdudeB 

the property leftbyhei will be equally shared by all tho a brother' « 
sons of her husband’s biotheis The giandson of hei hus-®^"'”^ 
band’s eldest brother is excluded by them 

CUy of Dacca 

CASE in 

Q A Srahmm had a family by his two wives , by the 
senior wife he had a son and three daughters, and by the 
junior four soq^ and two daughters The father duiing 
his lifetime made a partition of his property, and assigned 
five equal portions to his five daughteis, and five to his five 
sons, and died. All the sons and daughteis toojk possession 
of their respective shares of the paternal estate The four 
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ssons by tlie youngei wife died, leaving no male issue, and 
♦ then mothei enjoyed her sons* shares of the prop^rty^ and 
died Now there arc the original proprietor’s grandaOn by 
his senior wife, and a d<iughtei by his junior wife, living 
In this case, which ot the survivors is entitled to succeed 
to the piopoitioTis which belonged to the original proprie- 
toi’s foul deceased sons by his junioi wife, and, which 
devolved on then mothei bj light of inheritance ^ 

Ancestral R 1 Supposing the Bmhvnn to have divided his real 
property denv- ° 

^ to a woman and pci SO nal estate among his children, viz, a sou by his 
from her eon, , * , ” , , * , ’ / ^ 

will ot hereldei Wile, and foiii sons by the younger one, and five 
death ffo to his 

half brother’s daughters, and the sons to have enjoyed their respective 
olnaion of lus shares, and the foui sons by the youngci wife to have died, 
leaving no liens down to daugliteis’ sons, then mother was 
entitled to then assets It at the mother’s death, their 
uterine sistoi and half biothei’s son weie living, then then 
halt biothei s son is entitled to the succession, provided 
thcic bo no hell down to the whole biothei’s son existing, 
and tlie hisfcci is excluded liom participation 

Q 2 Supposing the clanghtei of the youngei wife to 
have home a son, in this case, is the daughtei’s son entitled 
to inhciit tioru his uiiclc'> ^ 

And sister B It 2 Where a sistei’s son and a son of the half brothei 
aie living, the loniici lias no light of inheritance 

Zillah iL\-Pe^gin}nahs ^ 

ikeemhe) 20th 1810 j 

CASE I\ 

• 

Q A >Mdow instituted an action claiming her husband’s 
vshaie ot tlic ancestial estate, consisting of lands and other 
propel ty, against lus nephews, who however came to an 
amicable a^ljustmcnt with hei, having assigned some im- 
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moveable property for her maintenance From that time 
she ecmtiinued to live with the daughter ofheriival wife, 
which daughter had a son, since dead On the death of the 
widow, her funeral ntes were performed by the husband of 
the dau^ter of her contemporaiy wife, and the first anni- 
versary of her death was celebrated by hex husband’s 
nephews In this case, wiJl the piopeity, whcthei it be her 
husband’s patrimonial oi hei own, pui chased eithei witli 
tho produce of her husband’s patrimonial oi with her own 
peculiar propeity, devolve on hei husband’s ncj>licwR, oi on 
the daughter of the iival wife ^ 

jB Supposing the childless widow to have leccivcd im- Property de- 
moveable propeity out of hei husband’s patiiinonial estate 
by compromise fiom Ins nephews foi hci mamtciiance, she 
would in such piopeity have had only a life-inteiest Hei 
property, therefoie, with the exception of liei pcculiai estate, peouUar 
will devolve on her husband’s nephew But the property wiU go, mpre- 
which she purchased with hei spbsi&tcnce, hei jewels, liei step-daughter 
perquisites, and her gains, is termed hei peculiai oi separate 
property, and should devolve on the dauglitci of the iival 
wife. 

' Authordtes 

“ Hei subsistence, hei ornaments, her perquisites, and hei 
gams, aie the separate property of a woman ” Menu saj’s 
woman’s sepal ate property goes to her daughtei uu- 
affianced, and to those not actually maiiicd” 

City Patna, ^ 

July 4^A, 1807 ^ 

CASE V 

Q. , Theie were four utenne biothera, who having enjoy- 
ed tbeir patrimony m common, died successively, leaving 
th^r respective heirs and repiesentatives The eldest bio- 
thar havmg been destitute of male issue, had selected one 
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of the thiee boob of his second brother, a]id.ad^ted him as 
hiB son after the mode prescribed by law. Of the remain* 
mg two sons of his second brother, one died leaving a eon, 
and the other la alivo The third brother left a widow only 
as his hen, and the youngest brother had fSur aims. The 
heirs of all the brothers enjoyed their resiiective shares of 
the propel ty, and the widow of the third brother dying, 
there aie hei husband’s eldest brother’s adopted eon, his 
second biothoi’s son, and son’s son, and his youngest 
brothel’s fuui son.s surviving Under such circumstances, 
in what propoitions will these persons lespeotively be 
entitled to mhciit the estate left by the widow of the third 
brotlici ^ 

» 

The oioim- R If the Widow, having succeeded to her husband, 
(being the third luotlici,) died leaving his brother’s five sons, 
an adopted son, and a giandson in the male line, according 
biind^ of Menu, (who holds the liist rank among legis- 

latois,) and othoi nuthoiitios, in the enumeration of the 
* jai” twelve desciiptions ot sons, the adopted son is ranked 

anutto hro- among the fust six, who aie hens to collateralB: and 

ther a adopted , , , , 

thu^ h^th to the law which is cuirent in this district, an 

four eone, the adopted son IS entitled to a thud share consequently the 
maSTuto'ei^ property left hy the widow of the third brother will be 
which**’ the into elo\en paits, of which her husband’s brother’s 
eri^*tie *<m^ shares each, and the adopted 

tof]w*e remaining one This is conformt^le to the>law of 

Jaoh”*^h*e'^®’^^’ the Oodoa/iafaiiort, DdyoAiramaaemgraha, VMiddr- 
|nate^wiu navasetu,, Ddyatatmi, Jktttacamimdnad, D<Rtac(U^midricd, 
commentaiy on the Ddyabhdga, and other authonties ^ 

Authontiea 

Menu saj s “ Of the twelve sons of men, whom Menu, 
sprung fiom the self-existent, has named, six arakioBmen 
and bens , six not heirs, except to their own faQw», ,)mt 
kinsmen I'lie son begotten by a man himself in lo/wfvl 
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weMdchi the son of his wife begotten hi the man'iier before 
inier^iCfMd, a son given to him, a son made or adopted, a 
son of oonoealed birth, or whose real fathei^ cannot be known, 
and a son rejected hy hw natural parents, are the six kins- 
men and heirs*** The text of Vrihaspati cited in the Oodva- 
hatalwa ' ** Menu holds the fiist rank among legislators, 
because be has expressed in his code tlic whole sense of the 
Veda * no code is approved which contiadi^'ts the sense of 
any law promulgated by Menu ’ 

The following is the doctiiue laid down in the B&yacra- 
masangraJia “ In the partition made between legitimate 
and adopted sons, the legitimate son has two shaies, and 
the adopted sons, who are of the same class with the father 
take one share ” 

The Vtvdddmiavasrtu contains the same reading as 
above 

The authoi of the Ddyataiwa concui s in the preceding 
observations, saying Among tlieso (tlie twelve sons of 
men,) except the son of the body, he who is of an equal class 
with his adoptive father shall receive one-thud of the father’s 
estate, where a son of the body is living” 

‘‘A given son, abounding in good qualities (yat'ha-jata) 
existing . should a legitimate son be boin at any time let 
both be equal sharers of the father’s whole estate ” That 
must be construed, as supposing the former possessed of 
good qualities, and the legitimate son destitute of the same 
on account of the epithet yafha-yata (abounding in good 
qualities) *’ He in whom there is a * jata" that is, an as- 
semblage (samuJia) of good qualities This is the mean- 
ing; for the term ^ IS significant of similitude, de- 

pending quality *’ This is laid down in the Dattaca- 

mimdnei 
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The son of a 
roniuted bro- 
ther succoods 
as heir, to the 
exclusion of all 
the sons of un- 
assooiatod bre- 
thren 


' Of the man to whom a son has been given, adorned 
witli every quality, that son shall take the heritage, though 
bi ought fiom a diffeiejit family” "With every quality, 
" class, science, observance of duties ” This is the doctrine 
contained in the Dattacachfindricd 

It appeals from the commentary on the Ddyabhdga, the 
Ddyacramasangiaha, V%vdddrnava8etu, and other law 
books, that only m default of a biothei’s son, his grandson 
in the male line is entitled to the succession 

Calmtta Court of Appeal 

(JASE VI 

Q 1 Of live uteiinc biothcis, the eldest, aftei a gene- 
lal paitition, lived togctliei with his second brother, and 
died childless In this case, does the property left by the 
eldest biotliei devolve only on the son of his associated 
(bcconfl) biothci, oi on all the sons of his brothers ^ 

li 1 If, of the sepaiated brothers, two lived together, 
through mutual affection, as reunited in food and family, 
and one of such associated bi others died, leaving no nearer 
heirs, as .son, and so foith, his pi opeity should devolve on 
his leunited bi other only, on whose death his son is alone 
entitled to the succession The sons of the unassociated 
brothel s have no title theieto 

Authorities 

The text of Ydjnyawalcya, cited m the Ddyabhdga and 
other woiks of law " A leumted (brother) shall keep the 
share of his leunited (co-heii), who is deceased; or shall 
delivei it to a son subsequently bom ” The term reuniion 
IS explained by Vrihaspati " He who being once separated, 
dwells again, thiough affection, with his father, brother, or 
paternal uncle, is termed reunited ” 
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Q. 2 Sliould the five brothers, having been separated, 
have all lived apart, and one of them have died leaving no 
male issue, in such case, on whom does his property devolve ^ 

jR, 2. In default of heirs down-^fco the mother, his brothers ^ Abrothwin- 

heritB nest to t 

of the whole blood are equally entitled to the succession mother. 

The authorities are laid down in the Ddyahhdga, &c 
Authorities 

Devala — ^'‘Next let bi others of the whole blood divide 
the heritage of him who leaves no male issue” Ydjnya- 
wdlcya " But an uterine brothei shall thus retain oi dehvei 
the allotment of his uteiirie relation” 

Menu — ^“Of him who leaves no son, the faihei shall 
take the inheritance, oi the brothei s” 

Zitlah Hoogkly, 

December I8th, 1820 j 

CASE VII 

Q Of four uterine brothei s, who lived togethei an<l 
enjoyed the pi’ofits of then paternal and acquiied estates as 
an united family, two died before paitition, leaving then 
widows Subsequently to then death, the sin vi\ mg bi othci s 
voluntarily selected an aibitiator to divide the estate 
between the parties He (the aibitratoi) adjudged, that 
the pioperty should be made into foui shares, of which two 
should betaken by the biotheis, and the leinaming two 
by the widows, whose shaies were to be entiusted to the 
management of their husbands’ bi others, fiorn whom they 
were to receive the produce during then lives The par- 
ties consented to this awaid, and acted upon it for some 
time Subsequently one of the biothers died, leaving a 
widow 'and two sons under age One of the widoivs, 

whos0 husband’s share had been entrusted to hei husband’s 
* • 

'deceased brother, died, and lastly the surviving brother 
VOL. IK J 
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died, leaving sons Under these circumstanees, vrhicSi of 
these survivors is entitled to succeed to the deceased widovr’s 
property, which devolved on her in virtue of inheritance, 
from her husband^ 


Onibedwtii Jt Undov the cncnmslances above stated, the widow’s 

«fftTndow,lier 

one-fouith of the property as awarded by the 
of hat h™- arbitratoi) should have devolved on her husband’s brother, 

bond’! brother ' 

arho Burvivod, ■who sui vived hoi, and on his death it should go to his sons 

toUieoidluBion ’ 

S! tto wM of The other suivivois aie excluded from the inheritance. 

hitbrotberwho 

dMbBforeber 

• Authoi'iUes 


Ydjnyawalcya — ^“The wife, the daughters, also both 
paients, biotheib hkcwi&c and then sons” 

This doctiine is conformable to the law as expounded in 
the Ddyahhd(ja, iic 


Calcutta Court of Appeal, ^ 
May nth, 1819 | 


CASE YIII 

Q Theie were thiee biotheis. A, B and C, who, having 
made a paititioii among themselves of their landed and 
other piopeity, continued to live apait as a divided family. 
B had thiee suns, D, E and F, of wliom the eldest, (D), died, 
leaving an adopted son , the youngest, (F), leaving no heir 
down to the wife, and the second, (E), leaving a widow. The 
widow had enjoyed hci husband’s share, and died. Now 
D’s adopted son, A’s giandson, and C’s sons are living, and 
cli^ the propel ty leit by E’s widow Under such circum- 
^ 4 «(|>j p(H>ee, which of these claimants has a legal right to the 
o' Ruccession? 


The edoited Under the ciicumstances aboyie slated, the widow’s 
husband’s uteiine brothel’s adopted son is eanslttsiyely 
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eoiiiled to the inheritance, by leason of lus coufemng bene- Ow 00a $aA 

grftndsoii of m 

fits by pr^ientijDg oblations to the manes of her husband’s wtcle. 
mother, father, and giandfathei Her hltsband’s two uncles’ 
sons and grandson aie excluded by h]£ uteiine brother’s 
adopted son. 

Doum Court of Appeal, 

Beoemher IdOi, 1805 

Bholanath Suima versm Bajchuudci Surma 
CASE IX 

Q A person who had lived in copaicenaiy with lus two 
nephews, sepaiated himself from them, and caused a paiti- 
tion to be made of the moveable and immoveable pioperty 
From that time he continued to live with his own son, who, 
having acquiied some piopertj', subsequently died, leaving 
a widow By the widow’s consent, one of the nephews 
performed the funeral ceremony, Ajc of her deceased hus- 
band The fathei next died, and his obsequies and funeial 
ceremonies weie also perfoimed by one of the nephews, 
and in the same mannei as that of lus son It appears that 
the pioperty m dispute is the joint acquisition both of the 
father and son Both the nephews who aie sepaiated, and 
the widow of the son, aie alive Under these circum- 
stances, which of the surviving mdividuals is entitled to 
the succession ? 


R. In default of heirs down to the hi other, the nephews Brothw’i mm 

. . ... , „ . , , though Mpa- 


suoceed, to the entire exclusion of a son’s widow, andraMezolnM* 
the SOA Ihaving died befoie the father, the nephews will ^ 
be hiB heirs Whosoevei dies leaving 110 heir down to the 
gieat-graodson, his widow is sole piopnetoi of his estate, 
whether it consist of land 01 personal pioperty Conse- 
quently the acquisitions of the son will devolve on his 
widow, but not the property left by his fathei, who sui- 
vtved him 


Monu 1820. 
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CASE X 

Q A person had three sons. A, 6 and 0, who divided 
then paternal estate, and took possession of their respec- 
tive shares A, % eldest, died, leaving three eons^ one of 
whom died leaving ^no heir The second son, B, died, 
leaving a widow and a daughter , and the younger son, C, 
died, leaving a dauglitei and hei two sons B’s widov, who 
succeeded him in possession of his share of the property, 
left at lici death a daughtei , who also died subsequently, 
leaving a daughter In this case, will the property left by 
B devolve on his daughtei’s daughter, or on his brother’s 
sons ^ 

Brothoi sBoiiH Under the circumstances above stated, on the death 

daughter second son, B, his pioperty which he inherited from 

daughtei lathei should have devolved on his widow, then on his 

daughtei, on whose demise her father’s biothers’ sons are 
entitled to the succession Heie the daughtei ’s daughter is 
excluded from inheiitance Tins opinion is conformable to 
tlic Ddyahhdga and othei woiks of law 

Zdlah 24!-Pergunnahb, 

September, 1806 

CASE XI 

Q Of two Hindu landed pioprietois who were uterine 
bi othei s, one died childless, leaving a widow The second 
"brother, his son and son’s son, died before the widow, but 
the second brothel’s son’s widow, his own daughter, and 
daughter’s two sons, aie living In this case, on the death 
ot the first bi other’s widow, will hei property devolve on 
the second biothei’s sons widow, or on his daughter or 
daughtei ’s sons, or on the kinsmen spiung from the sa^e 
pateimal stock in the sixth degiee of her husband ? What 
IS the law, supposing the fiist bi other’s widow to have lived 
with the second bi othei s son’s widow jointly in respect of 
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food Rud other matters, and supposing the kinsmen sprung 
from the same paternal stock to have been beyond the 
seventh degree m point of relationship ? 

M Of the two uterine biotheis, supposing one to have ^Accordmg^to 
died leaving a widow, his property should have devolved ntea ot Um- 
on the widow When the second bi other died without a therT* 
son or son's son, leaving a son's widow, his own daughter 
and daughter’s two sons him surviving , then, on the death 
of his firat brother’s widow, neithei the second brother’s 
son’s widow, nor his daughter, nor his daughtei’s sons, can 
have any title to the property of the first biothei’s widow 
as a son’s widow has no right ot succession to hei own 
father-in-law’s propeity, a forhori she can have no right of 
succession to her father-in-law’s biotliei’s propeity The 
brother’s daughter is not enumerated in the series of hens 
of one who leaves no male issue Although it is maintained 
in some copies of the Ddyacramasangraha, that a biothei’s 
daughter’s son has a light ot succession, yet this doctune is 
wholly omitted m many copies of that tract, and there is 
no rule in the Ddyabhdga, the commentary by S') icrishna 
Turcdlancdra, Ddyatahua, or other authority to the effect 
that the brother’s daughter’s son has the right of succession 
In this case, the kinsmen in the sixth degiee sprung fiom 
the paternal stock first succeed, and in default of them, 
those who are of the seventh oi more remote degiee succeed, 
according to their proximity in the oidei of relationship 
The fact of the second brothei’s son’s widow living with 
her husband’s uncle’s widow, in respect of joint food and 
other matters, is not the means of conferring upon her any 
right of succession, as the Ddyabhdga and other authorities 
current m Bengal contain no special lule to that effect, 
dependant on the division oi non-division of the property 
This opinion is conformable to the Bdyabhdga, Ddyacmma- 
sangrahat Ddyatatwa, and other authoiities cm rent m 
Bengal. 
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Au^writtlBs, 

“ Where there aie many relatives (Onatyak), ^ seEiotc 
kindred (S<mdyah), oi cognate kindred (V<mi^TB>3i}^ he 
who 18 nearest of km shall take the wealth of him who dies 
Without male issue” — V'i^has'paii, cited in ^^Ddyaiaiwa 
and Ddyacramasangraha 

Zillah Mymuns'tng, ^ 

March 5th, 1819 j 


CASE XII 

Q Theic were foui hiotheis, namely, Deokeenundana, 
Dhuineedhur, Kamkant, and Kaleepeishad Deokeenun* 
dana died m the month of Bysakh 1222 B S, leaving two 
sons In the yeai 1197 B S Dhuineedhur died childless, 
and his widow Sooiadhunee also died igi the month of May 
1218 B S llanikant died m the year 1216 B S and his 
widow Joymunee and two sons aie still living, and 
Kalccpeishsid died childless m the year 1201 B S leaving 
a widow, who is still living The brothers were possessed 
of some lauded pi opeity in equal portions, and according 
to the award given by aibitiators, the widows ofDhur- 
needhur and Kaleepeishad weic in the enjoyment of the 
produce of their lespcctive husbands’ shares of the estate 
while they weic living, and on then death their shares 
were divided between Deokeenundana, Bamkant, and their 
hens In this case, on the death of Sooiadhunee the widow 
of Dhuiiieedhui, was tlie widow of Kaleepeishad entitled to 
any poition of the produce which Sooradhunee received’^ 

A brothers it Supposing the widows of Dhuineedhur andEalee- 
nSfcV^ngPershad to have enjoyed the produce of their respective 
husbands’ shares of the estate during then lifetime, on the 
death of one of them, being the widow (Sooradhui^ee) of 
Dhurneedhut, the widow of Kaleepeishad had not, l%Bt 
to get any portion of the pioduce which belonged te^Soo- 
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^*a(lhttnee, because the law nowhere recognizes the brother's 
widow as one of the heirs of a peison who dies leaving no 
male issue * 

^Sudder Dewanny Admvhity 
AuguBt 11th, 1824 

Mnsst Jymunee Dibia v Kamjy Gliowdiy 
CASE XIII 

Q Of foul brofcheis who had jointly succeeded lo an 
estate, the eldest died, leaving a widow and daughtei s son, 
whose mother is dead , the second died, leaving a son , 
and the youngest of all, being the fouitlf, having been afflict- 
ed with lepiosj^ or a siinilar disease, died unmariied Now 
there are suiviving foui peisons, namely, the widow and 
grandson m the female line of the eldest brothei, the son of 
the second brother, and the thud biothei, and they all 
claim the inheiitance In this case, how will the piopeity 
be divided among the surviving claimants ? 

22. Under the ciicumstances above stated, the widow of The claim- 
the eldest brother, the second brothei 's son, and the third State^bomg“a 
brother are equally entitled to the succession , that is to say, 
each of them is entitled to one-third ot the pioperty The 
daughter’s son of the eldest biotliei has no light of inherit- 
ance while his giandmother survives i* 

ZUlah Ju'iigle Mehals, 

May 22nd, 1819 

* The property which was posscosed by Sooradlmnee, the widow 
of Dhumeedhur, will devolve on the heirs of Deokoenundana alone, 
by whom &e heirs of Kamkant and Kaleepershad are excluded, be^ 
cause the persons from whom they inherited died pnor to the death 
of Dhtumeedhur^s widow This appears to have originated in the 
same case as No Y, though the opinions were given m different courts 

t Supposmg the fourth brother to have had no bodily defect, 
su^h ait leprosy, or other disease, (which would prove an impediment 
tirdimession,} at the tune of bis father’s death; he ought to have had 
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A BiBter 18 ex- 
cluded by bro- 
ther’o Bonn 


CASE XIV 

Q A Brahmin, having caused partition of the landed 
estate and effects which he had held jointly with his 
uterine brother, lived apait, and died leaving a minor sony 
an unman led daughtei, a widow, and the sons of his bro- 
ther above mentioned His son subsequently died , then 
his widow Theie is a possibility that lus dadghter will 
have male issue, and she claims her fatliei*s estate. Is 
this daughtei, oi aie his brother’s sons entitled to the sup- 
cessiori ^ 

E Undei the (jircu instances above stated, the daughter 
IS excluded , as, on the death of the piopiietor, his property 
devolved on his son, on whom she confeis no benefit by pre- 
senting funcial oblations to his manes The brother’s sons 
are entitled to the succession, because they present the fune- 
lal oblations to two ancestois, which the oiiginal proprietor 
was bound to ofici 

Zillah Rxmlwan, ^ 

December th(f, 1819 J 

Uiinapoorna Dibia versus Glungahuiec Shiromunee and 
othei.s 


an equal share with his brothers , as his right of inheritance accrued 
immediately on the death of the father , and if a title is once vested 
in a male heir, it cannot be lost again by any supervenient disquabfi- 
cation Consequently, the subsequent disease of the fourth brother 
would have been no bar to succession , and on his death, his share, 
that IS, one-fourth of the patrimony, would have devolved oh his 
third brother, who bur\ived him The widow of his eldest brother, 
and the son of the second, would have had no concern with it, as they 
are excluded by the brother in this case In the case here cited, 
however, it will be perceived that the second brother’s son inhents, 
not as a nephew, but in succession to his father It was not a quee* 
tion as to the inhentance of an uncle’s property. 
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- CASE XV 

Q A Brah'in/ivri was survived by his five sons, two of 
whom died childless. The fourth brother had a son, who 
died before his father, leaving a widow and a maiden daugh- 
ter, the fifth died without issue, and the thud brothei died 

* leaving four sons, the eldest of whom died childless, and the 
second and third each left a son The fouith brother’s son’s 
daughter; being married, has male issue In this case, on the 
death of the fourth bi other, who, among the sui-vivors, are 
entitled to inherit his pioperty ? 

il It appears that the son who died before liis father a brother’s 

^ ^ son mherits, to 

left a widow and a maiden daughter, and subsequently the the exdusion 

* daughter having been married, had a son But where there daughter’s son. 
is a brother's son, and a son’s daughter’s son surviving, the 

* brother's son is entitled to the succession the deceased son’s 
daughtei^’s son has no legal claim* to inherit from his mater- 
mal great-grandfather This is the opinion of the authors of 
the Ddyahhdga and othei works. 

March ilst, 1821, 


roL. It 


E 
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S^en», Sit. 

CASE I 

Q A pcisoii djcd, leaving a son and three daughters him 
surviving Subsequently to his death, liis son departed this 
life before his thiee sjsteis Of the three sisters one died, 
leaving a son who is alive, and of the suiviving, one is 
inothei of two sons, who aie living, and the other is a Child- 
less widow Undei these ciicumstances, how will the pro- 
perty loft by the original piopiietor be distiibu ted among 
the survivois ? Ls any one of the survivois authorized to 
give or soil a poition of the propeity, such portion not 
exceeding his oi hci sliaic ^ 

Father s' Ji On the death of the father, his entire estate should 

daughters sous 

are the legal have devolved on his son only, by whom his daughters are 

heirs, on fai- ^ ^ o 

lure of bro- excluded If the son died, leaving no heir down to the 

ther’s sons ° 

brother’s son’s son, his fathei’s daughters’ sons are equally 

entitled to inheiit fiom him The Isisters have no Tight to 
succeed their biother Each of the father’s daughters’ sons 
is authoiized to make a gift or sale of his own share of the 
property The sisteis undei no ciicumstances aie cotiipeteiit 
to make any alienation of the pioperty This opinion is con- 
formable to the Ddyabhdga, Ddyatatwa, Menu, and other 
legal au thou ties 

Authomties 

GoutaTna — Let ownership of wealth be taken^y birth, 
as the venerable teachers direct ” ^ 
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" The right of a son to the father^ property accrues on 
the extinction of the father’s property , and by his own 
birth ; and by such ownership, the son is competent to take . 
his father’s estate ” This is the doctiine of the Ddyatatwa 

The following is the doctiine laid down in the Ddya- 
bhdga “ On failure of heirs of the father down to the great- 
grandson, it must be understood that the succession devolves 
on the father’s daughter’s son ” 

Menu says " For even the son of a daughtei delivers 
him in the next woild, like the son of a son , and his 
^father’s oi grandfathei’s daughter’s son, like his own daugh- 
ter’s son, transpoits his manes over the abj’^ss, by oflering 
oblations of which he may paitake ” 

Boudhdyana, after premising, “ A woman is entitled,” 
proceeds, " not to the heritage , for females, and persons 
deficient in an oigan of sense oi member, aie deemed in- 
competent to inheiit” 

The construction of this passage is, ' a woman is not 
entitled to the heiitage’ But the succession of the widow 
and certain otheis, (viz, the daughtei, the mother, and the 
paternal grandmother,) takes effect under express texts, 
without any contiadiction to this maxim” 

Menu "The fiist gift, or troth plighted, by the husband, 
IS the primary cause and Oi igin of marital dominion 

ZUlak Nvddea 


* It was not distmctly stated m this case whether there was any 
possibility that the sister, who was the mother of two sons, might 
bear other sons, or whether she was past child-bearing, or widowed 
If the father's daughter’s sons make partition of their matenial uncle’s 
estate while one of them is capable of bearing more children, and 
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* CASE II 

Q A minor who had succeeded to some ancestral landed 
. property, died leaving a step-mother, an unmarried uterine 
Bister, and three paternal uncles Subsequently to his death, 
his sistei was disposed of m maiiiago, and had a son born 
m lawful wedlock In this case, according^ to the law 
current in this countiy, on which of the persons above 
mentioned docs the pioperty left by the deceased mmor 
devolve * 

A Miter’s son Under the circumstances above stated, the mster’s 

womdesai^tep- 

moiher pa- soD IS exclusively entitled to succeed to his uncle s estate, 
he being the grandson of his (the minor ^s) father," The* 
stcp-inothei must be provided by him with food and rai- 
ment out of the estate The paternal uncles were not 
entitled to succeed, because there was a probability of the 
fiistei’s bearing a son 

Authorities cited in the Ddyabhdga — " On failure of heirs 
of the fathei clown to the gieat-grandson, it must be under- 
stood that the succession devolves on the fathei 's daughter’s 
son, in like manner as it descends to the ownei’s daughter’s 
son , foi even the son of a daughter delivers him in the 
next world, like the son of a son ” “ Ydjnyawalcya hke- 
wise uses the term " gentiles’ or kinsmen (gotraja)^ for the 
purpose of indicating the light of inheritance of the father^s 
and grandfathei’s son, as sprung from the same Ime, in the 
relative order of the fuueial oblation ” This is according to 
J imutavalwLna 


subsequently to the partition a son be bom, he should have an equid 
share of the inheritance, for the succession of a son after pi^tion is 
in this case provided for Ydjnyawalcya declares When the toons 
have been separated, one afterwards bom of a woman equal in class, 
shares the distribution His allotment must positively be made out 
of the visible estate, corrected for income and expenditure.” 
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The text of Memi, laid down in the same authority 
" They who are bom, and they who aie yet unbegotten, 
and they who are actually in the womb, all requiie the 
means of support, and the dissipation of then hei editary 
maintenance is censuied ” 

The text of VnMspati, cited in the Vyavahdratatwa and 
other authoiities “The propeity of a house, ai able land, 
a market, or othei immoveables, which aie jiossessed by a 
fnend, oi a near kinsman m the male oi female line, who 
IS not the piopnetor, shall not be lost to the rightful 
owner ”• 

Dacca, Court of Appeal, 

May Slst 

CASE III 

Q 1 Of two brothers the eldest had a son (since dead), 
whose son A is living The second biothoi had a son, B, 
and three daughters, C, D and E B died unmarried Of 
the daughters, C and D died, the foimei leaving no male 
issue, and the latter leaving a son, F The last named 
daughter, E, is living, and has a son, O Tho above indi- 
viduals lived separately as a divided family, and B died 
possessed of his father’s propeity In this case, which of 
these three individuals, (that is to say. A, E and F,) is 
entitled to succeed to the estate left by B ? 

B. 1 It appeals that B died, leaving no hen down to Sistew have 
a daughter’s son , consequently his father’s two grandsons 

Uieir sons ex- 

^ cludo the pa- 

* This 18 a correct opinion according to the law of Bengal, con- * 

fpnnably to which the exposition was required to be given , but 
according to the law of Benares the sister’s son is not expressly 
mentioned as an heir, and at all events can come in only in default 
of all Simamdacas^ or Imeal male descendants as far as the four- 
teeaik m degree. 
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in the female line, that is, F and G, are entitled to share 
equally the pioperty left by him, because they confer bene- 
fits on his father by offeiing the funeral cake to hia manes 
Here the father’s daughteis’ sons are living, and succeed in 
default of his own daughtei’s son The nearest kinsman 
who sprung fiom the same line, that is, A, the uncle’s 
grandson, has no light of succession E (the sister ofB) 
has no title to inherit hei biothci’s estate 


Q 2 Supposing it to have been an invariable rule in the 
family, that the neaiest kinsman of the same stock should 
inheiit, though theie be a daughter and daughter’s sons 
living, and a mcmbei of such family die, leaving no son , 
according to law, will his piopeity iii such case devolve on 
the kinsman, oi on the daughter and daughter’s sons ^ 


Uiile«a tho It 2 Shoiikl it be pioved that the usage stated in the 
question has been invaiiable and immemorial in the family 
iwanablo us- paitics, in this ca‘?e B’s piopeity will devolve on his 

kinsman (A), to the exclusion of the othei hens 


Zillah J ungle Mehah, 
June IGthy 1828 


} 


CASE IV. 

Q. Two biothcis of the whole blood having divided 
their paternal estate, consisting of lands, houses, and other 
real and personal pioperty, lived apart, m the enjoyment 
of then respective shares The eldest brother was suc- 
ceeded by his only son, who died without issue, leaving 
a sister of the half blood, her sons, a son of his uterine 
sister, and a giandson of his uncle In this case, wbich of 
the smvivois is entitled to inheiit ? 

^.^eaoBofa R Ou the death of the eldest brothei’s son, in ,^faalt 
tlr pro^ of heirs down to the brother’s grandson, all of hie Alder’s 
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daughter’s sons* are equally entitled to the succession, 
because they severally confei benefits on him by presenting 
oblations of food to the manes of his thiee ancestors, includ- 
ing his father, and there is no diffeience between the sons of 
sisters of the whole and of the half blood 

Zilloth Jungle Melmls,^ 

August 2nd, 1826 J 

CASE V 

Q A peison dies, leaving his paternal uncle’s son’s son, 
and a son of an uteiine sister, in this case, aie both the 
survivors entitled to the succession , if not, which of them 
has the supeiior title ^ 

E Under the ciicumstances above stated, the sister’s son 
IS exclusively entitled to the heiitage • 

Authorities 

In default of heiis down to the fathei’s gieat-grandson, 
the father’s daughter’s son succeeds, foi he piesents the 
funeral cakes to the manes of the thieo ancestors of the 
deceased proprietor, of which his lather pai takes 


* The sons of the proprietor’s own sister, and the sons of his half 
sister, have an equal right of inheritance ISce note to the Ddyabhdga^ 
page 225. 

t This question was circulated by the Register of the Shahahad 
court to certain contiguous jurisdictions for the opinions of their law 
officers The Pundit of Zillah Behar, iii his Vyavasthd, interpreting 
the tert of Ydjnyawalcya, * A wife, daughters, both parents, bro- 
thers, their sons, kinsxden sprung from the same original stock, dis- 
tant kuidred,’’ <kc , stated, that in default of heirs down to the bro- 
ther’s son, the gotraja (kmsmen sprung from the same original 
stod^) inhent , on failure of such heir, the distant kindred , and 
that the sister’s son is ranked among the latter, who should succeed 
after the former This opimon is conformable to the law as current 
in Miftiila, Benares, and other provinces, as the followers of those 
flchootadonot rank the sister’s son among the senes of heirs enu- 


perty jointly 
\ritli the SOIL of 
a whole sister 


According to 
the law as cur- 
rent in Bengal, 
a BiBter’s son 
excludes a pa- 
ternal undie’B 
grandson 
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CASE VI 

Q A ihan died leavipg two sons, a daughter and her 
son Subsequently to his death his eldest son died without 
male issue, leaving the above named individuals him sumv- 
ing, and then the youngei died, leaving a widow and a 
daughter Lastly, the widow and the daughter of the 
youngei son died, the lattei leaving her husband and an 
unmairied daughtei In this case, which of the survivors is 
entitled to the landed estate left by the father * 

8 cxduSea ^ death of the younger son, his widow was enti- 

entire piopcity , and on hei demise, her daughter 
deiivcd from her a title to fhe^inheritance The daughter’s 
husband and daughtei aie however excluded, because they 
confer no benefit on the deceased proprietor The father’s 
daughtei ’s son entitled to the inheritance* 

February 28th, 1817 

Jynaiam Mookheijya, v Kamiuttun Chatoorjya. 

CASE VII 

Q A person possessing some landed pi operty dies, leaving 
a son and four daughters Subsequently to his death, the 
son takes possession of the whole of his paternal estate, and 
dies without male issue, leaving his sisters above named, two 
of whom died, leaving neither husband nor children , and of 
the surviving sisters, one had three sons, and the other 
a son by adoption XJndei these circumstances, to what 
piopoition of the estate will each individual survivor be 
entitled ? 


inoratcd in the text of Y6jnyawalcya , but it is contrary to the doc- 
< tniie prevalent in Bengal 

* The nght of a father’s daughter’s son is admitted by the followers 
of the Bengal school only , the law as current in Benares and Mithila^ 
does not acknowledge him to be an heir of his uncle, and tiiere lure 
not wanting authonties for the nght of succession of a daughter’s 
daughter , but this doctrine is nowhere respected. See Chapter on 
Inheritance, vol. i 



OF- sisters’ sons, &C 


89 


it Uiidei the circumstances abov’e stated, according to 
law, the estate will be made into seven paits, of which the 
three sons of one sister will take sue shaics, and the op-heir with 

three sone of 

adopted son of the othei the lemainnig one * another aister 

ZiUah Hooghly, 'j 
September 28th, 1812 j 

CASE VIII 

Q A person dies, leaving a widow as his hen , and 
the widow dies, leaving hei husbands i>aternal giandfatliei^ 
brother’s grandson and gieat-giandson in the male line, and 
also her husband’s sistei’s son In this case, winch of tlje^e 
three surviving individuals is entitled to succeed to her 
husband’s estate ? 


R The sister’s son is, by law, entitled to theiiihcutance Asister’BBon 

excludes patei - 

The paternal grandfathei’s brolhci’s grandson and great- nai grand-un- 
f ^ ^ cloB* doBcend. 

grandson have no claim to the succession ants 


Z%llah Burdwan, ) 
May 12th, 1823 ^ 


CASE IX 

Q A landed piopiietoi, having filed a suit in .i eouit 
of justice to obtain possession of Ins paternal landed 
estate^ died previously to its decision, leaving ,in utciine 
bister, her son, the son of another sistci, and a descendant 
in the fourth degree of the paternal line Subsequently 
to his death, the sistei’s son claimed to be his icjuescrit.i- 
tive, and died while the claim was pending Tlieic aie 
now smviving his sistei, hpi son’s widow, the son of ano- 
ther sister, and the descendant in the fouith degree of the 


* The above is an accurate exposition of the law as current in 
Bengal; but according to the law of Benaies, tlvc property would 
have been made into ten parts, of which the adojited son would take 
one There is no express author ity for the succession of the adopted 
son of a sister, but his right is admitted by inference 
\OL ir. 


L 
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p.itciijal line Unclci these circumstances, which of the 
suivivmg individuals is entitled to the succession ? 

Asistor’Hfloii li Undci the ciicumstances above stated, on the death 

excludes a de- 
scendant in the of the oiigmal piopiietoi, his sole heirs were his two sisters’ 

male line of the o x i 

father whoin Ills gieat-giandfather’s descendant, (in other 

woids, the iouith pcison lu descent of the paternal line,) 
IS excluded fioiii the inheiitance It is mentioned in the 
Ddijatalua, that ho is entitled to the succession who 
confeia tlic lno‘^t boncht in piescnting funeral oblations 

Tlio ]>cis()ii in the fouith dcgiee of descent is indeed a 
givci of iuiicial oblations to the piopiictoi’s great-grand- 
faihci , but his sisters’ sons present oblations to his three 
ancestois, including his fathei, (who is principally consi- 
dered) Oonsccpiently his gicat-giandfathei’s descendant 
(uniiot inhciit, wlieie theie aie his father’s daughtoi s’ sons 
.surviving 

The text ol Menu cited in the Ddyubhdga " To thiee 
must libations of watei be made , to thiee must oblations of 
food be piescnted, the louith in descent is the giver of 
those oflciings , but the fifth has no concern with them” 

But on lailuic of hens of the father down to the 
mcat-giandbon, it must be undei stood that the succession 
dc\olves on the lathei’s daughtei’s son This is the opinion 
(»f Jimutavahana 

Sntm^lma says — The f.ithci s daughters son inheiits, 
though thcic be the giandfathei’s uterine brother oi the 
like liMiig ’ 

CVmsoquentlyr on the death of the pioprietor, his father’s 
two daiightcib’ sons should have succeeded to the property 
uhich then uncle left , and on the death of one of the sis- 
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ters* sons, his widow is entitled to liei husband’s share of 
the estate 

To this" effect is the text of Vi ihat Menu, cited in tlie 
Ddyahhdga “ The widow of a childless man, keeping 
unsullied her husband’s bed, and pei beveling in leligious 
obseivances, shall piesent his fimeial oblation, and obtain 
(his) entire shaie”* 

Zdlah Mymunsingh,y 
May mh, 1823 f 


CASE X 


Q A peison died, leaving a widow and a sistci’s son, 
who died befoic the widow, leaMiig a son Is the sistei’s 
son’s son entitled, on the death ol the widow, to inliciit the 
piopeity left by hei ? 


iZ The sistei’s son’s son, whose fathci died pieviously 
to the widow’s decease, has no title to tlio succession 


A Ki Hter H 
gitindson lA not 
aii hcii 


Z'dlah Sylhet, 
May 8th, 1812 


CASE XI 

Q A, (a Hindu,) died, leaving a widow and a latlici 
Subsequently the father died, leaving a widow, (11), not the 
mother of A, a minoi son, (C), and a sistei’.s son, (1)) Aflei- 
waids C died childless Subsequently to Cs death, the 
widow, (B), took possession of the piopei ty left by the fathci , 
and executed a Will assigning ovei the entiic piopeity to 
hei husband’s sistei’s son, (D), and died without putting the 
legatee into possession of the pioperty willed away In 
this case, is the Will, according to the law as cun on t in 
Hithila and Bengal, valid and binding ? On the othei 


* It will be perceived that this case and the one preceding were 
answered according to the law of Bens^al 
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hand, supposing no Will to have been executed, does the 
juopeity in question go to the sister’s son of A’s father, or 
to his widow, by right of inheritance ? 


Accordinfr 
the Iftw of in- 
heritance ns 
current m 
Bengal, the fa- 
ther's sister’s 
son IB the 
eighteenth m 
the order of 
succession, but 
according lu 
the law as cur- 
rent in Mathi- 
la and Benares, 
ho 18 not en- 
titled to the 
inheritance so 
long as thoic is 
a gotrrya ot 
gentile, which 
term me hides 
all those dc- 
econdod fioin 
the same pn- 
iniiive stoc k, is 
for as the tout . 
teenth gene- 
ration 


It Supposing A to have died, leaving a widow and fa- 
ther, and the father to have died subsequently, leaving a wi- 
dow, (B), being the step-motliei of the deceased. A, a minor 
son, (C), and a si&tei’s son, (D), and the minor C to have died 
childless, and subsequently to this, the widow of the father to 
have enjoyed the property in question, to have assigned it to 
her husband’s sister’s son, (D),by the execution of a Will in his 
favoui, but to have died without putting D into possession 
of the piopeity theiein specified, in this case, according 
to the law as cuirent in MithiLi and Bengal, the Will can- 
not be held to be valid and binding And the hens who 
aie entitled to succeed to the propeity may be thus enu- 
niciatcd The Avidow of the fust deceased, (A,) who died 
boloie las father, is, accoiding to the law as current m 
Ml till la and Bengal, competent to inheiit her husband’s 
piopeity, sujiposmg it to ha\e been divided and separated 
fioin tliat of his co-hens If the piopeity was held in joint 
tenancy, his widow, accoidmg to the law as prevalent in 
Bengal, is entitled to succeed to that portion which was 
hei husband’s shaie , but, accoidmg to the law as curient 
in Mitlnla, she would not be entitled to succeed even to 


tins, foi the law-expoundeis of that school declare, that 
the widow’s light of succession depends on the partition of 
the joint stock, pai tition being, according to them, the sole 
cause of Cl eating individual pioprietary right Therefore 
ot A’s piopeity, so much as was not his vibhucta or divid- 
ed, and asadharana ox exclusive property, according to the 
law as cuirent in Mithila, and so much as was not his 


individual pioportmn, oi his share of the joint-property, 
according to the law as current in Bengal, will, on the 
death of the first deceased son, (A,) devolve entirely on 
his fatliei , even though his widow w’as living On the death 
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of the ffither, the whole property to which he (the fathei ) 
succeeded, should have devolved on his minor son, (0 ) At 
the death of such son, leaving no child, his property should 
have devolved on his next heir, that is, according to the 
law as cuiTent inMithila, in default of heirs fiom the widow 
down to gentiles, on his father’s sister’s son, he being lanked 
among the cognates , and not before but, according to the 
law as current in Bengal, in default of hens from the widow 
down to the grandfather’s giandson, the fathei ’s sister’s son 
is entitled to the succession, he being the giandfathei's 
daughter’s son 

This opinion is confoimable to the Viuidachintdma7ii 
and other authoiitics, as cuirent in Mithila, as well as to the 
Ddyahhdga and othei law tiacts, as pievalent in Bengal 

Authorities 

1 The passage of the Mahahlm^ata cited in the V%vd- 
dachintdmam, Laydbhdga, and othei authorities ^‘Simple 
enjoyment is declared to be the fiuit which women gathei 
fiom the heiitage of their lords on no account should they 
waste the estate of then husbands ” 

2. “ The term waste” means to give, sell, oi make 
other alienation at pleasuie ” — The V'lvddachintdmam 

3, The text of V^ishnvj cited in the V%vddaehintdmam 
and other law tracts — “ The wealth of him who leaves no 
male issue, goes to his wife , on failure of her, to his daugh- 
ter , failing her, to his mother , in her default, to the fathei , 
and so forth ’* 

4 " This rule applies to the husband’s divided pio- 
perty ” — The V^vddach^ntdman^ 

5 “ Therefore the doctrine of J%tend7iya, who affirms 
the right of the wife to inhent the whole property of her 
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husband, leaving no male issue, without attention to the 
ciicuinstance of his being separated from his co-heirs or 
reunited with them, (foi no such distinction is specified,) 
sliould be respected ” — The Ldyabhdga 

0 '' On fciiluic of gentiles, the cognates aie heirs Cog- 

nates are of throe kinds , i elated to the peison himself, to 
liis fathei, 01 to Ins iiiothoi , as is declaied by the following 
text (of Yajiiyuwah ija) “The sons of his own father’s 
sister, the sons of his own inotlici’s sistei, and the sons of 
his own mateinal uncle, must be consideied as his own 
cognate kindred The sons of liis fathci’s paternal aunt, 
the sons ot his fathei’s ni.itcinal aunt, and the sons of his 
fathoi’s paternal undo, must be deemed his fathei’s cognate 
kindled The sons oi his iiiuthci’s pateinal aunt, the sons 
of his inoihofs inateinil aunt, and the sons of his mothei’s 
mateinal unol(*s, must be icckoiicd his iiiothci’s cognate 
kindled Tins must be undeistood to be the oidei of 
succession hoic intended ” — TIic Vivadachiiiidmam. 

7 The folloNMiig IS a text of iha Ddyahluiga — ' The 
succession of the giandfathci s and gieat-grandfathei s lineal 
descendants, iiu lading the daiightci’s son, must be under- 
stood in a smnlai inannei, accoiding to the pioximity of 
the funcial ofleiing ’ 

8 In the case ot iion-pai tition, the text of cited 

in the V iiddach \itdmam applies “ To the childless wives 
of brothels* and of sons, stiictly observing the conduct pre- 
scribed, then spiiitiial paient must allot mere food, and old 
garments uhich aic not tattered ’’ 

Sndder Dcwiiiny Adaiduty ) 

Decanher ISfA, 1826 j 

Mussummut Hureea Beebee v Bhowanee Lai 
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CASE XII 


Q A widow of the Cshatrya tribe, who was m posses- 
sion of her husband’s estate, died childless, leaving, as the 
only claimant to the property, hei husband’sjnateinal uncle’s 
son In this case, is the individual above alluded to entitled 
to inherit the propeity left by the widow, by leason ol there 
being no other natural hen oi adopted son ^ 


jR If the widow of the childless man in question died 
possessed of hei husband’s estate, leaving hci husband’s 
maternal uncle’s son, and theie be no one ot hei husband’s 
heirs surviving down to the uiothei’s sistei’s son, then, 
according to the series of heiis eniimciated in the Jllifacshard 
and other authoiities cuirent in the western piovinccs, and if 
there be none suiviving down to the lu.iteinal uncle, accoid- 
ing to the series of heirs as enunieiated in the Vdi/acra- 
masangraha of Sricushna Tai cciUincd) a, Vtvdddinava- 
setu, and V^vadahluLugaYnava, which pievail in Bengal, 
and if there be none surviving down to tlie niothei’s sistei’s 
son, according to the seiics of hens as enunieiated by 
crishna Tarcdlancdra in his commentaiy on the Ddya- 
bhdga, then, agreeably to thc'sc thiee authoiities, the entiic 
piopeity left by the deceased widow will devolve on hci 
husband’s maternal uncle’s son, he being lanked among the 
Atmabandhu, or own cognate kindred, piovided at hei 
death she left no adopted son This ojnrnon is consonant 
to the J/tMcsAai a and othei authoiities cuiient in the 


The maternal 
undo's son la 
hoir after the 
mctihei’s sis- 
tor’s son, ac- 
cording to> the 
M t td e 8 ha- 
7 f/, and ac- 
cording to Srt- 
Citshia'a com- 
iiicntarv on the 
Dayahmga , 
but according 
lo tho Ddya- 
n amaaanyraha 
and other Ben- 
gal authorities, 
he ranks imme- 
dutely after 
the maternal 
undo 


western piovinces, as well as to the Ddyahkdga, the com- 
mentary hy St icrwhna Tarcdlancd'i a on the Ddyabhdga, 
the Ddyaci amasangraJia, Vivdddjiiavasetic, V'tvadabhan- 
gdrnava, and othei law tiacts as picvalcnt in Bengal 


Authoii^ties 

1 The text of Ydjnyawalcya cited in the above autlio- 
rities “The wile and the daughters, aUo both paicnt-^, 
brothel's likewise and then sons, gentile*^, cogndtes,” &c 
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2 '' On failure of gentiles, the cognates aie heira Cog- 
nates are of three kinds , related to the pei'son himself, to 
Ins father, or to his mother , as is declared by the follow- 
ing text “ The sons of his own father’s sister, the sons, of 
his own mother’s sister, and the sons of his maternal uncle, 
must be considered as his own cognate kindred The sons 
of his fathei’s paternal aunt, the sons of his father’s mater- 
nal aunt, and the sons of his fathei’s maternal uncle, must 
be deemed his fathci’s cognate kindred The sons of his 
mothei’s patcinal aunt, the sons oi his mother’s maternal 
aunt, and the sons of his mothei’s maternal uncles, must be 
reckoned his mothei’s cognate kindred” Here, by reason 
of neai affinity, the cognate kindied of the deceased him- 
self aie his successors in the first instance on failuie of 
them, his fathei’s cognate kindled, oi, it theie be none. 
Ills mothci’s cognate kindied This must be under- 
stood to be the oidoi of succession heie intended” — The 
Mitdcaliard 

4 Failing him (the maternal giandfathei), the maternal 
uncle , (m default of him), his son , and (on failuie of him), 
his giandson In default of the maternal uncle’s giandson, 
the maternal giandfathei ’s daughtei’s son succeeds 

.5 The succession devolves on the maternal uncle and 
the rest, who piesent oblations which the deceased was 
bound to offei In default ot these, the heiitage goes to 
the son of the ownei’s maternal aunt, oi, failing him, it 
passes successively to the son and giandson of the maternal 
uncle The commentary by Sricrishna Tavcdlancdva on 
the D&yabhdga 

3 On iailuie ot any lineal descendant of tho paternal 
gieat-giandfathei, down to the daughtei’s son, who might 
present oblations m which the deceased would participate , 
to intimate, that, in such case, the maternal uncle shall 



OP SISTERS* SONS, &C 


97 


inherit in consequence of the proximity of oblations, as 
presenting offenngs to the maternal grandfather and the 
lest, which the deceased was bound to offer Ydjnyawalcya 
employs the term “ cognates” (hundhoo )* 

Sudder Dewanny Adawlut , ) 

May SOth, 1826 j' 

Hussummaut Munnoo B^ebcc v Gokulchund 
CASE XIII 

Q An unman led person, possessed of some immoveable 
property, which had descended to him horn his father and 
grandfather, died leaving an adult sistei, whose husband is 
living, a paternal giandmothei, and several paternal uncles 
him surviving In this case, which of these claimants is 
entitled to inherit ? Supposing the grandmothei to hav’o 
died before the other individuals specified m this case, 
which of the survivors is entitled to succeed to the propeity ^ 

K If any person, being in possession of certain ancestial 
immoveable propei-ty, die, leaving a sister him surviving, 
whether she be a minoi oi an adult, and whetliei she have 
a husband living oi is «i widow, such sister cannot inherit 
Her sons may legally inliciit, but it 'appeal s from the 
question, in this case, that the sister is destitute of male 
issue, consequently the grandmothei was entitled to the 
successien, and if she died before the othei individuals 
mentioned m the question, then the succession should 


* Two conflicting opinions arc ascubed to Si'icrisJina Tarcdlancdra 
Sncn9hna, the author of the conimcntaT 5 " on the Ddyabkdgat makes 
the maternal uncle's son succeed after the mother's sister's son, thus 
assigmhg to him the 33rd place in the order of succession , while 
STtenshnOj the author of the JJdyacmTnasangraka, makes him 
succeed immediately after the maternal uncle, thus assigning to him 
the 3<Hh piece. The latter doctrine anpears to he the most approved 
VOL Jr M 


The olaimants 
being a oh4d- 
less Bister, a 
paternal grand^ 
mother, and 
pateinid un- 
cles, thegrand- 
inother is the 
hoir 
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devolve on the paternal uncles Tins opinion is consonant 
to the Ddyabhdga, its commentary the Ddya^rmiasangraJiay 
V ivddabkanydriiava, atid other authorities 

• 

AuiJtoi ities 

Tlie Ldyahhdga — “ On failure of heirs of the father down 
to the gteat-giandson, it luust be understood that the suc- 
cession devoh cs on the tatliei’s daughter s son ” The com- 
mentary (on the above authoiity), “She (the sister) is 
excluded fiom the succcbsion, because she is no giver of 
oblations at peiiodical obsequies, being disqualified by sex 
It thcic be none, the fathci s own bi other is heir” 

The J)d yacmimt^aag} aha — “On failure of the brother’s 
giaudson, the succession goes to the fathei’s daughtei’s 
son , 111 dclaulfc of him (the paternal giandfathei), the pater- 
nal giaiidmoihei is hen , failing hei, the uncle succeeds” 

The same opinion is held hy Ihc aiithois of the Vtvdda- 
(thanga) nacaj and VitdJai 

(\{Lidia (\>ad 0/ AppcnJ, ) 

Javua'i y i}ih 1 S 27 j 

CASE XIV. 

y A poison diO‘l, leaving his patcinal grandmother, 
two paternal unties and an iiteiinc sistei, about twenty- 
five ycais ol age, ^^hosc husband is aged about thiity-five, 
by whom she h.ul two daughtei’s, the one five and the 
othei tliicc yeais old , and there is a probability of her hav- 
ing male ibsiie In this case, which of the above named 
individuals is entitled to luheiit the estate of the deceased ^ 
If the piobability of the sister’s beaiing male issue is a bar 
to the succession of the other claimants, and the grandmo- 
ther be dead , 111 this case, whether should the management 
of the estate bo confided, in the mean time, to the pat^nal 
uncles 01 to the sister^ Supposing the sister to have no 
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male issue, and that the possibility oT her having any is 
extinct ; in this case, who is entitled to the succession ? 


IL Supposing the deceased to have been survived by 
his paternal grandmothei, two pateinal uncles, and an ute- 
ime sister, who is likely to have male issue, then, on the 
death of the grandmothei, the uncles who confer benefit to 
the deceased by offeiing the funeial cake to his giandfather 
and gieat-giandfather are entitled to the pioperty left by 
him , and if the sistei have no male issue, they (the uncles) 
are the successors, then light of inhciitance being then 
unqualified Consequently the management should be con- 
fided to them, and not to tin' sistei, loi she cannot by law 
be considered as heir to hei biothei But whenevei a son 


And failing 
the pater- 
nal gran4- 
mother, the 
paternal uncles 
succeed , but 
their ^peny 
IB di vested:, 
should the 
sister subse- 
queutly have 
male issue 


may be bom to hei, ho will bo entitled to succeed to the 
piopeity This ojuniori is (onfoiniable to the Bdijabhdfja , 
LdyacramasangtaM, the coinmcntai on the Ddyahhdga, 
and other au^oiities 

ft 

Authoiities 

The Ddyabhdga — The paternal uik Ic is indeed a givei 
of oblations to the giandfathci and gicat-giandfatlioi of the 
piopxietor 

The Ddyacrmiasang) aha — ' Failing tlio patci nal giand- 
mother, the uncle succeeds, loi he piescnts two oblations 
to the paternal graudtather and gicat-giandlathei of the 
deceased ownei ” 

The commeutaiy on the Ddyahltaga “ The sistei is 
ei^cluded from the succession, because she is no givei ol 
oblations at peiiodical obsequies, being disqualified by sex” 

" They who are born, and they who aie yet uubegotten, 
and they who aie actually m the womb, all icquiic the 
means of support; and the dissipation of then heicditaiy 
maurtensnee is censured ” 

CalAviMa C<mrt of Appeal , ) 

F^brua^y 14dh, 1827. j 
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(f>t Itllm j^tn&enU. &t. 

CASE I 

Q. On the death of a childless widow, who left appa* 
lently no heir,hei property was seized by the iniling power, 
and a pioclamation was issued foi the appearance of her 
heir and lepiesentative within a certain period After 
the expiiation of the peiiod hxed, a appeared, and 

piesented a petition foi the pioperty, alleging that the 
widow w'as his latheiS disciple , and he also pioved, by 
the testimony of his foui pupils, that she his father's 
follower but, accoidiiig to the established usage of this 
couiitiy, no gosain has ever icceivcd any property of his 
disciple, and it does not appeal, that in the instance of any 
disciples of gosauv d} mg without an heir, such gosa%n 
received his pio2)eity uiidei the juiisdiction of this court 
under these ciicumstances, is the gosain, accoidmg to law, 
entitled to succeed as hei heii , and can he, as such, claim 
hei piojieity ? 

^ default of hens down to the aamdnodaeas, oi 
kinsmen allied by the common libation of water, the suc- 
cession devolves on the spiritual teacher (adidiyya ) The 
dOSOLin IS the widow’s gooroopootra, or the stm of her 
^p,^^^^^spuitual guide A Gooroo is not teimed an Athdujya. 
* If the widow was not of the Brahrmntecd order, her 

peity should escheat to the kmg, who alone hecoiaapt.|beir, 
So Jlfentt directs — " The property of a Brahmih filiall 
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iievei be takeu by the kmg this is a fixed law But the 
wealth of the othei classes, on failure of all heirs, the king 
may take 

^Uah Hoogly, ) 

Apnl Zrd, 1817 j 

CASE II 

Q A leligious mendicant died, leaving no heir, but 
theie is a pel son who calls himself the pupil of the same 
bpiritual teachei with the decedsed, and alleges that he is 
therefoie entitled to the succession Is such person lecog- 
nized as a brothei by the frateinity of mendicants ^ 

R There is no provision m iX\o Ddyahhdga and other 
works of law, that on the death of a leligious mendicant 

1 lowed to be 

his spiritual teachei s pupil has the light oi succession to beiv, m de&vit 
his estate, and theie is no lelationship between them , but claimants, 
person who becomes a followei of the spiritual teacher 
is umveisaJly termed a religious bi othei by the fiaternity 
of devotees If such peison attend the deceased on the 
point of death, and peifoim his exeqiiial iites, and if the 
spiritual teachei himself disclaim all light of succession, 
such leligious hi othei is entitled to the mhcritiince This 
doctrine is justified by univeisal usage 

CASE III 

Q A Byragec, oi leligious mendicant, having conseciated 
an idol, died, leaving consideiable piopcrty Subsequently 
to his death, his biothei claims his estate , and a peraon 
who ie a stranger to him m blood also claims the estate, ^ 
and adduces sufficient evidence to piove that the mendicant 
had left the order of a housekeeper, had become an ascetic, 
and had made him (the claimant) his pupil and follower, on 
the strength of which he had peifoimed the exequial rites 
ol ’the deceased In this case, .which of these persons is 
eniltlod to inherit the property of the defunct 
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^ Supi>osing the mendicant to have actaaUy Irft tlie 
ba pn* Older of an householder, and to have become an ascebt^ in 

ot voilowor 

HhtaT, not bis this case, his follower and pupil is eutided to the inheii- 

robitioxis by . ' 

btood tance, to the entire exclusion of his brother^ whose fratenaal 
1 elation can be held to have effect so long^only as the 
piopiietoi continued in the oidei of a householder 

AtUfM^ties 

V'i'iJiaspaU — Decision must not be made solely by 
having recourse to the lettei of written codes , since^ if no 
decision were made according to the reason of the law, 
there might be a failuic of justice 

Ancfust 'yfh, 1817 

CASE IV 

Q Balram Seta Das, (a de\otee,) had appiopnated a 
building for leligious i\oiship, and had established in it 
an image of the deity On his death, the plnantiff, who is 
the widow of the son of Pretiani, his Pivrohit or spiiitual 
pieceptoi, piefeiieda claim to the temple in question, a 
son s son of the foundei being then living Under these 
circumstances, according to the Hindu law, is the claim of 
the plaintiff m vii tiie of the relinquishment or appropiiation 
. valid, or is the hen of the foundei to be consideiedas owner 
of the temple ^ 

thefonnder building, with the deity, was lelinquished to the 

have a com- Pn'^olat, and not given to him , indeed, the founder having 


* The above opinion is doubtlebs correct, though the authority 
cited in support o£ it appears wholly irrelevant The followmg 
passage of the DdyahJmia justifies the exposition^f law as given m 
reply to the question “ The goods of a hermit, of an ascetic, and of 
a professed student, let the spiritual brother, the virtuous pupil, and 
the holy preceptor take On failure of these, the associata in holi- 
ness, or person belonging to the same order, shall inbent.’’-— Dtfya- 
yi6ga, page 2J3 
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reUnqaisheft a bmldiiig in which he had established an ^ 
image of the deity, did m fact give that building to the 
deity, hence it belonged to the deity solely foi the deity 
existing therein, it was impossible to give it to another By ^ 

mere relinquishment, propnetaiy light cannot be esta- ^ 

blished; and, consequently, as the Purohit himself never fo™dw 
possessed-any proprietary light, none can possibly appeitain 
to the widow of his son The appiopiiation, which was an 
auspicious act, is common to the hens of the foundei, in 
whom the^ right of enjoyment is vested 

Ctty of Moorduedahad 

Lukhee Thakooram v Kewul Funthcc and otheis 
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CASE I 

Q A pci sou had live sons, the eldest of whom died 
without male issue, leaving a widow Subsequently to his 
death the fathei died, leaving four sons him -surviving. In 
this case, is the widow of his son entitled to share his im- 
moveable piopeity, to the extent of her husband’s share, 
with hei late husband’s biothei 3 ? 

A woman It Under the circumstances above stated, the widow 

cannot inhorit 

immediate- has no title to any poition ot the estate left by her father- 
ly ^from her fa- ^ 

ther-in-iaw in-law , but had her husband suivived him, she would take 

the shaie, on hei husband's death, to which he had succeed- 
ed This 18 the law as contained in the Ddyabhdga and 
othci legal au thou ties 

C^ty of Dacca, 

July 15th, IS17 ^ 

CASE II 

The widow of Q There were two biotheis, the elder of whom had a 

a eon is ezolud- 

tWe * o'ne" dui mg his father’s lifetime, leaving a widow 

^i£ntiE^ and two daughteis In this case, on the death of the elder 
by ^em brother, is his son’s widow, oi his brother’s sons, his brother 
being dead, entitled to inheiit fiom him If the foimer, as 
on her demise theie were two sons and two daughters of a 
daughter, and a son of anothei daughtei living, 'ijfhich of 
these surviVore aie entitled to the profierty which devolveii 
on the widow h\ nght ot inheritance 
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or sons’ widows, &c* 

H The elder brother having died: Leaving no heir down 
to the brother, his brother’s sons are equally entitled to the 
succession, but not his son’s widow, as the son died before 
him 


Avihorities 

Vishnu The wealth of him who leaves no male issue, 
goes to his wife , on failure of hei, it devolves on daughters , 
if there be none, it belongs to the fathei , if he be dead, it 
appertains to the mother, on 'failure of her, it goes to the 
biotheis, after them, it descends to the brotheis* sons” 

The brothers* sons having succeeded to then uncle, will 
provide his son’s widow with the piopci maintenance 

Zillah Hooghly, 

May 22nd, 1821 J 

CASE III 

Q 1 A widow, having a daughter and son-m-law, 
adopted a son, with the sanction of hei late husband, and 
disposed qf him in marriage The adopted son died, leaving 
a widow, a sister, a sistei’s son, and his adopting mothei, 
who is since dead In this case, will the property left by 
the original propiietor devolve on the adopted son’s widow, 
or on the daughter’s son ^ 

R 1 Supposing the widow to have adopted the son with ^ An 
her late husband’s peimission while there were hei daughter takes the pm- 
and other relations living, the son adopted was alone entitled mo- 

to the property of his adopting mother, which had devolved dSlon of snob 
on her at the death of her husband On the death of the the^s^^^Urt^S- 
adopted son, in default of heirs down to the great-grandson, 
his widow IS competent to take the pioperty, even though 
his adopting father’s daughter’s son exists This is the law 
on the point stated. 

VOL. II. 


N 
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Q 2 If the Vridaw, by direction of her deceased hus- 
band^ adopted a boy, having paid a certain sum of money 
as the consideration to his parents, and such adopted son 
died without having taken possession of his adopting 
father’s property , in this case, is his widow entitled to the 
original proprietoi’s estate or otherwise ? 

Bventliougli R 2 If the original proprietor left directions with his 
B^on^fd^not Widow to adopt a boy, and the widow, paying a considera- 
BeMion'^^^re adopted one accoiding to the forms prescribed by law, 
his death whether the adopted son died with or without taking 
possession of his adopting fathei’s property, in this case, 
his (the adopted son’s) widow is alone entitled to the 
succession, and the otheis have no concern with it * 




City Clunsumh, 

Aug^lst 20th, 1820 

CASE IV 

Q B, son of A, having died duiing the lifetime of his 
fathei, will his widow take any share in his property, or 
in tliat of C and D, liis full bi otheis, who died after their 
fathei , and if so, what piopoition thereof? 

^ A Bon’fl VI- B If A had thiec sons, B, C and D, of whom B died 
gal daim of m- without issue, leaving a widow, and if after this A died, 
entance leaving heiis, his two lemaming sons him surviving, the 
light of B to the piopcrty left by A, is barred by reason 
of his having died duiing his fatbei’s lifetime His widow 
theicfoie is not entitled to any share m the property of 
hei deceased husband b father She is entitled to receive 
maintenance, therefore, and to take by inheritance, during 
her life, any pioperty of which her husband had possession 
during his life 


■B 

* In this case, the son adopted became on his adoption tpto/aeto 
heir to the property of his adopting father, and his widow therefore 
became entitled to the property as his heir, not as heir to Ins adopt- 
ing mother 



107 


OF SONS* WIDOWS, &C 
If either C or D died, daiins the life of their mother, 'Ajid u ex- 

oludsd by heir 

she would take the share of the dedeased , if they both died husband's su- 
before» she would take the property of both If the mother 
died first, and then the two brothers, the sons of their sister 
would have taken the propeity of the two bi others, and 
after their death, their mother (the sistei of C and D) would 
have succeeded thereto, as their heirs If the mothei of But his aister 
C and D, and the sons of their sisteis, died duimg their life- except through 
time, their sister cannot inheiit, and in that case, on the mother°*^’ ^ 
death of C and D, the lineal descendant in the male line of 
A who is alive and next of kin to those peisons, will be enti- 
tled to take the said propeity Tins Vyavasihd is according 
to the Ddyahhdga, Ddyatatiua^amd other authoiities cuirent 
in Bengal Menu, cited in the Ddyabhdga and elsewheie 
“ Brothers, on the death of then father and mother, having 
divided the ancestial property, will take equal shaies dol- 
ing the lifetime of their fathei and mothei, they have no 
power over that propeity” Devala, in the Ddyahlidga and 
elsewhere Sons, after their fathei ’s death, will divide the 
paternal property if a faultless father be alive, the sons 
have no power over his pioperty ” 

Ydjnyawalcya, in the Ddyabhdga and elsewhere On 
the failure of son or son's son, the wife and the daughter, 
also both parents, brothers likewise and then sons, gentiles 
(gotTUja), cognates (bundhoo), take the estate in succes- 
sion ” Ddyabhdga * '' On failure of sons and their male 
issue, the sons of daughters of the father shall obtain the 
property.”* 


* The same doctnne, that the widow of a son who died before his 
father is not entitled to inhent the father’s estate, was laid down m 
the caseof Mussurntnaut Ayabutee v Eajkishen Sahoo, Sudder De~ 
wanny Adawlut Reports, vol lu, p 28 gee also Elem Hin Law, Ap- 
pendix, p. 240, et seq I observe among the Bombay Reports (vol vui, 
p. 510} a case in which, in answer to the question as to whether the 
grandsons (sons of the daughter) or daughter-in-law (widow of the 
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son) of a person deceased who died without other heirs, would sac< 
ceed to his estate, the Hindu law officers are reported to have replied, 
that according to the the widow of the son of the deceased 

was his heir, but no authority is given for this doctrine. It is true 
that the author of the Vij^antt, a commentary on supports 

the claim of the deceased son’s widows , but we have the authonty of 
Mr Colebrooke, that the doctrine is not generally received See Elem. 
Hin Law, Appendix, pp 11 and 243 



CHAPTER II 

CASE I 

Q A person turned his wife out ot his house, where- 
upon she went and lived in the family of her own brothei , 
and now claims her maintenance from hei husband In 
this case, can she, according to law, sue for the means of 
support ^ 

jF2 The wife having been expelled by her husband fiom husbrad 
his house, and living with her biothei's family, is entitled w if e^^ttout 
to obtain maintenance from hei husband, piovided thef^ 
husband was not justified m expelling her by the circum- 
stances of the case. This is the leceivcd opinion * 

Dacca Court of Appeal, ^ 

September 9th, 1815 J 

Bampriya versus Bhiiguiam 
CASE II 

Q If a man expel his wife from his house, or if she 
wilfully elope fiom her husband, and live in the family of 
her mother , in either case, is she competent to sue for hei 
maintenance ? 

* If the wife was turned away on account of uncha&tit}, or similar 
offenoe, shd has no right to be maintained 
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B If the husband turned the wife out of his house, 
hnabaad the and she live with her mother , in ^uch case, she is entitled 

wi£b I0B68 lior 

right to mam- to mamtenance But if she^ without her hosbaiiid’s sanc- 
tion, leave him, and live with her mother, she has no light 
to maintenance 

Z^ll(ih Chittagong, 1 
January l^th, 1820 J 


CASE III 


Q A person had two wives, who quarrelled with each 
other, and the husband turned away his senior wife from his 
family house In this case, is the fiist wife, during the hus- 
band’s life, entitled to a share of his pioperty ? If so, to 
what piopoitiou ^ 


But an expel- J 2 Under the ciicumstances stated, the wife is not enti- 
entaUed to de- tied to demand a share of her husband’s property, because 
S^her* she cannot exercise any independent light, as Ydjnya/walcya 
^d*B proper- g^yg « Wives, sons, slaves, and unmarried girls, are 
dependant.” 


A woman must be caiefully restrained from the smallest 
illicit gratification , night and day she should be guarded 
by hei mother-in-law and by other venerable matrons ”* 


Menu has declaied that a mother and t father, m their 
old age, a virtuous wife, and an infant son, must be main- 
tained, even though doing a bundled times that which ought 
not to be done ” 


Accoiding«to the preceding authorities, the eldest wife 
18 entitled only to a sum sui&cient for the necessary e:^pen 6 es 
attendant on her food and raiment, even though expelled 


Vrihaspati 
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from her husband’s house It is the general rule, that a wife 
must be maintained by her husband - 

Zillah Sarun, ) 

July 10th, 1812 j 


CASE IV. 


Q A widow was in possession of some piopeity, which 
had devolved on her at the death of her husband. The 
widow of her son (who died befoie his father) sues her for 
alimony Ip a specific amount , and on lefeiiing the case to 
a pimd'bt, the following vyavasthi was given that “ if a 
widow live in the house of hei mothei-in-law, the latter 
should aifoid hei food and raiment, but that no luies as to 
a specific poition on account of alimony had been laid 
down in the law, and that this should be determined^by 
extent of means” Is it then necessaiy, supposing that a 
disagreement should subsist between the mother and 
daughter-in-law, that the lattei should live with the foi- 
mer ? If there should be any established rule making it 
incumbent to give alimony to the family of the peison m 
possession of the estate, and the peison in possession should 
not give alimony in proportion to the extent of the means, 
in such case, is it competent to any authority to fix the 
amount to be given ? 


R While the fathei and other relations of her husband There is ao 

provibion for 

exist, the residence of a widow in then house is 
to be obligatory on her , and the law does not contemplate only for nuun- 
any case of opposition to this rule, as in the following text 
The father-m-law and the rest are bound to maintain a 


virtuous and childless widow , but there is no provision for 
a case m which alimony* may be sued for, not having been 


♦ This word, according to its rendenng in English law, is not 
exactly i^pbcable ,*but there does not appear to be any other better 
suited to express the sense of the onginal. Though the Hindu law does 
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given in proportion to the means . “ Let them (the brothers) 
allow a maintenance to his (brother's) women for life ” 

The text says " A decision must not be made solely by 
having recourse to the letter of written codes , since, if no 
decision were made accoiding to the reason of law, or accoid- 
ing to immemonal usage, (for the word ywbb admits both 
senses,) there might be a failure of justice” 

Patna Court of Appeal, 

February 2oth, 1807 

CASE V 

An nnduate Q There were foul brothers, one of whom died leaving 

wiaowifl^ o 

not entitle d a widow, who, haviii" assigned over to them her husband’s 

to maintenance ” ° 

from her hue- pioperty, moveable and immoveable, by gift, obtained an 
there, e v e n agi eement fiom the donees that they would provide her 
may^have* re- With food and laiment Subsequently she became pregnant, 
n^t^ to^hwthe fiuit of an adulterous intercourse, on which she was 
t hofr^fiivourl expellcd fiom the family house, and the doneea now refuse 
twn suppoi t hei In this case, has the widow a legal claim 

maintenance to hei maintenance from the donees ^ 

ii A virtuous widow of a person who leaves no male 
heir down to the great-giandson, succeeds her husband, 
and if she violate his bed, she becomes degraded. Conse- 
quently the widow desciibed has no right to her husband’s 

not recognize alimony, yet the amount of maintenance is specified 
with sufficient precision BcUamb/iatta ptescnbes, that each evening 
one piastha of nee be meted out to the widow, and at the end of 
every three months a new cloth be given to her The same provi- 
sion IS made by the author of the SmrUtchafidncd. In the case of 
Musst Bheloo vers^is Phool Chand, (Sudder Dewanny Adawlut 
Reports, vol lu, page 223,) it was laid down by the^uiu;^, that if the 
heirs of a person deceased neglect to assign to his widow a reasonable 
mamtenance, the Judge is at hberty to award a sum sufficient for 
that purpose , and in the case in question, the court awarded tO the 
widow the sum of 20 rupees per meimm. 
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heritage^ and cannot claim her maintenance, even though 
she obtained an agreement for her subsistence previously 
to her offence 

Authorities 

Vyasa . — “ After the death of hei husband, let a viituous 
woman observe strictly the duty of continence , and let her 
daily, after the purification of the bath, piesent water fiom 
the joined palms of her hands to the manes of her husband. 
Let her day by day peiform with devotion the woiship of 
the gods, and especially the adoration of Vishnu, piactising 
constant a1)stemiousness ** 

Cdtydyana — ** Let the childless widow, preserving un- 
sullied the bed of her lord, and abiding with hei venciable 
protector, enjoy with moderation the propeity until her 
death. After her, let the hens take it ” 

Ndreda — “Let them allow a *mamtenanco to his women 
for life, provided these presei ve unsullied the bed of their 
lord But, if they behave otherwise, the biethien may 
resume that allowance ” 

City Dacca, 

Januai^ 1823 

CASE VI ^ 

Q An individual, by trade a blacksmith, had three sons, 
whom he brought up and suppoited until they * attained 
the age of majority, ^ when they separated themselves from 
each other, and took possession of then fathers estate 
The father is now old and decrepit, and the sons do not 
provide him with food and raiment In this case, is the 
father entitled to maintenance frpm his sons, or otherwise ^ 

R The sons are bound to support their aged parents 
This is oonsonant to the doctrines laid down in the Vi/vd^ 
daVhUiVigdT^ and other works 
voh. ir. 


Sons aro 
bound to mam- , 
tarn thair pa- 
teata 


O 
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The following passage is cited in the V^vddahhangdTnava . 
** Menu declared, that a mother and father m their old age, 
a viituous wile, and an infant son, must be maintained, 
even though doing, a hundred times, that which ought not 
to be done 
Zillah Nuddea 


* It IS not distinctly &t.itcd in this case, whether the property 
which the sons took possession of, was their father’s self-acquisitiou, 
or descended to him from his ancestor, and whether the father relin- 
quished his nght in favour of liis sons, or the sons took possession 
without his consent But whether the property be ancestral or self- 
acquired, if the father have not relinquished his title by or other 
alienation, and have meiely permitted his sons to enjoy it, in this 
case he is competent to disturb their possession Supposing the pro- 
perty to have devolved on tlic fatlier by right of inheritance, and the 
father to have reserved his proper share, (that is, a double share of 
a son,) and to have divided the icmamder among his sons, the father 
IS not entitled to claim the propeity so divided , and if the father, 
without rcseiving his shaie, or reserving a small portion, have di- 
vided his j)atriiiiony among his sons, he is competent to have his share 
from his sons, even though the division was made by him voluntarily. 
If the pro]>erty was self-acquired, and ho distributed it among his 
sons, with or without reserving a portion, and subsequently the share 
reserved be expended or lost, m this case, the father is competent to 
take back the property from the sons, conformably to a text of iZa- 
nta cited in the Daf/abMga “ A father during his life, distnbuting 
his property, may retire to the forest, or enter into the order suitable 
to an aged man , or he nmy remain at home, having distnbuted 
small allotments, and keeping a greater portion Should he become 
indigent, he may take back from them ” The author of ihs Vivdda- 
bliangdrnava gives the followmg explanation of the text cited 

m 

“But V hen a father, weaned by the mutual contests of his sons, 
in regard to the fiuition of the estate, divides the estate among them, 
and resides at home, determining, ‘I will live apart, reeervuig a 
sufficient portion for myself tlicu the legislator says, ‘ He may 
divide a small part among his sons , and they may gam other property 
and support themselves , but the father being old, and of coarse un- 
able to labour, may icserve a considerable sum, sufficient for his own 
support and for religious purposes, and may thru reside at home. 
However, he must practise no frauds.’ But if. In oonsequence of any 
accident, his wants cannot be supplied out of the property reserved, 
however considerable it might have b^n, then the lawgiver declares, 
* Should he lose what he reserved, ho may take back from them, 
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CASE VII 

• 

Q A mercliant died, leaving tliiec sons, who succeeded 
jointly to the proper ty of thou fathei, and continued 
to carry on his mercantile concerns The eldest of these 
brothers also died, and was succeeded by a son, who remain- 
ed as a partner in the business with his uncles, and he died 
childless, leaving a widow Undei these circumstances, 
IS the widow entitled to a sliaie of the pioperty held in 
coparcenary by her husband and his uncles, oi mei ely to 
subsistence , and if the formei, is she entitled to her hus- 
band’s share, or less than that ^ 

namely from his sons, wliat he gave ’ The reason is, that no duty is 
more strictly incumbent on sons and the rest, than veneration of 
parents and, if the purpose cannot be lullilkd even Avith the whole 
of the wealth acquired a7id distributed by the fathci, they must even 
give wealth acquired by themselves ” 

Moreover, the sons have no property, and cannot seek indepen- 
dency while their father exists, s,ays “Three persons, a 

wife, a son, and a slave, are declared by law to have in genet al no 
wealth exclusively their own the wealth winch they may earn is 
regularly acquit ed for the man to whom they belong ” 

Under these circumstances, the father is not only entitled to ob- 
tain maintenance fiom his sons, although the property be acquired 
by the sons, but he may take a share of it, whetlier the acquisi- 
tion was made with or without the peisonal labour or pecuniaiy aid 
of the father, as will appear from the following tc\ts of the J)dya~ 
bhdga* 

“ Thus the father has a double share, even of wealth acquired by 
hia own son. For the expression is general ‘ Let him reserve tw^o 
shares / or ‘ he may take two shares ' Cdtydyana declares it very 
explicitly * A father takes either a double share, or a moiety, of his 
son’s aoiiiiisition of wealth , and a mother also, if the father be 
deceased, is entitled to an equal portion with the son ’ Tlie meaning 
of this passage is, that the father has a right to take either a double 
share or a moiety of his son’s acquired wealth ” 

The general rule is, that “ the lather has a moiety of the goods 
acquired his son, at the charge of his estate , the son who made 
the acquisition has two shares, and the rest take one a piece But if 
the father’s estate have not been used, he has two shares , the acquirer, 
as many , and the rest are excluded from participation.” 
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R Supposing the meichant to have died leaving three 
wntinBenvM, SODS, and they to have cairied on m coparcenary his com- 
n«|^^Aw 16 en* mercial concerns, and the eldei of them to have died leaving 
toaSco a SOD, ivho also died leaving a widow, while the property 
wiSi wh^^he was undivided , in this case, the widow has no title to her 
t^iu partner- shaie, but she is entitled to her maintenance, as 

declared by a text To the childless wives of brothers and 
of sons, strictly obsci ving the conduct prescribed, their spiri- 
tual parent must allot mere food and old garments which 
^are not tatteicd 

Boudhdyaiia, aftei piemising, A woman is entitled,” 
pioceeds, " not to the heiitage, for females, and persons 
deficient in an organ of sense or membei , are deemed incom- 
petent to mhci it” 

Among biotlieis, if any one die without issue, or enter a 
leligious Older, let the icst of the biethien divide his wealth, 
except his wife's sepaiate propeity ” — Ndreda 

I 

Fatna Court of Appeal, ) 

May Sth, 1811 j 

Mussummaut Cliouiasee, pauper v Kuimoo Bbukut and 
anothei 


CASE VIIL 

b" d ® Theie were six brothers, four of whom were by the 
died before his same mother They lived together with their father as a 
1 eg Bl'daimjoiut- family, and one of the four uterine brothers (the 
^B^tenance died befoie his fathei, leaving a widow ni||e ye§,iB 

old Of the three surviving bi others of the whole blood, 
the eldest acquired some propeity moveable and immove- 
able, with his separate funds and exclusive labout The 
widow of the second brothei now claims one-fourth of her 
late husband's eldest brother’s acquisitions, and the share 


* Sancha» 
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of his fi^oedtral piopeity In this case, is such widow 
entitled to a shaie'^in the property claimed ? 

i2 Under the ciicumstances stated, the widow has 
no right to claim any share of hei husband’s ancestral pro- 
perty, or of his brothel’s acquisitions, but she must be 
maintained by the heirs and icpiesentatives ofhei father- 
in-law. This opinion is conformable to the Dayahhaga 

Calcutta Court of Appeal, 1 
December 1821 f 


CASE IX 

Q A man dies, leaving some landed property, and two a woman 

-I 1 1 cannot inher- 

sons him surviving rieviously to the paitition of the it immediately 
estate, one of the sons dies, leaving a widow and two sons gonl' but 
by different motheis Subsequently to the death of the mMutonanco 
second deceased, his two sons* died, leaving the piopeity 
in a joint and undivided state In this case, is the widow 
entitled to the whole of the estate of which her deceased 
husband died seized ? 

i2. The widow, on the death of hei son, becomes entitled 
to her son’s shaie He and the son by a contcmp^iary wiffe 
were sole proprietors of hei husband’s estate , but she has 
no title to succeed to her step-son, whose portion devolves 
on his heirs, unless the step-son died befoie her own son In 
this case, she succeeds to the whole of the property , othei- 
wise, she is entitled only to hei maintenance, iiom the per- 
son who inherits the sh«are left by the son of the contempo- 
rary wife 

ZtUai, 24h-p0rgunnah8 

' CASE X 

Q A person died, leaving two sons by one wife (who 
died before him), and a widow and her two daughters, and 
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A «on, on subsequently to* his death one of the sons died Thei-e aie 
h^lT^fafher’s now sui viving a son of his first wife, and a widow and her 
iJwnLn™ f'V'o daughtcis, and supposing the widow to have received 
aia^hTr daugh- poition of tlie propeity fiom hei step-son, in this case, is 
she entitled to any shaic of the estate , and if so, what is 
the extent of hei light ^ 

11 The widoAv IS only entitled to a proper maintenance 
from hci step-son , and if hei two daughters have not been 
disposed of iri inaiiiage, they will also have some share of 
their ftitlici’b wealth to dcfiay then nuptial expenses Should 
they, aftei inariiago, be in want of maintenance, in conse- 
quence of then husbands inability to suppoit them, they 
must be piovidod amUi food and laiment by their half- 
biothci Tins is confoiinable to the Ddyahluiga and other 
authoiitics 

Zillah 24!-Peufuv units, 

Januaiy 1818 j 

eXSE XI 

Q A widow instituted a suit against her fathcr-in-law 
and hci husband s youngei biothei, setting forth, that her 
said fatlrtii-in-law had some acquiied ancestial landed pro- 
perty, and that ho liad two sons, the elder being her 
deceased husband, and the younger her deceased husband’s 
full hiothei , that hei husband died befoic his father and 
bi other, leaving hei and lici two daughters, one of whom is 
since dead, but is suivivcd by tin ce minors* sons, and that 
she cLiims only sixty lupees annum due on account of 
her propel maintenance, at the late of five rupees per men- 
sem 111 this case, is the widow, whose husband died before 
his fathei and biothei, competent to bring an action against 
hei fathei -in-law and biother-in-law for her maintenance ? 
Supposing the plaintiff’s husband to have been separated 
from his father and biothei duiing his lifetime, in this case 
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IS the widow competent to claim her mamtenance from the 
individuals abovementioned ^ 


R A son dying befoic his fathei, his widow living The widow 
virtuously and obediently to liei husband’s family, iSbroth^^^w 
entitled to obtain maintenance fiom her fathei -in-law or 
other suceessoi to his piopeity, but ifhei husband ha\e 
leceived his share fiom his fathei, and been sepaiatcd fiom 


^im, she cannot m that case claim maiutcnance as against 
him or his hen This opinion is consonant to the Viidddr* 
^lavaaetu and other authorities 


Zillah Beerhhoom,^ 

Augubst lith, 1823 j 

Kumulmuni Dasec v Bodlinarain Mujmooadai and 
anothei 

CASE XII 

Q A Rajpoot died, leaving a widow and a concubine of The iilegifi- 
the Ahe&r tube, by whom he had foui sons, and on Ins porsoT^beiong- 
death, his widow peifoimcd all the cxcquial ceiemonies 
necessary on the occasion In this case, aie the sons and 
their mother entitled to any portion ot the piopeity left by tcnancconiy 
the deceased ownei , and if so, to what piopoition is each 
of the survivois entitled ^ 

R Under the ciicumstances stated, the entiio propeity 
left by the deceased, excepting such ornaments and clothes 
as were worn by the concubine and hei sons, will devolve 
on the widow. The concubine and hci sons have no light 
to shaie such property, but they aio entitled to mainte- 
nance This opinion is confoimable to Menu, tho Mitde- 
ahard, VwddanUndcara, Vtvddachvnidmam, and other 
authorities. 

Authoniies 

The text of Vrthaspah, cited in the Vivddaratndcara 
and o^er authonties . " The virtuous and obedient son 
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born of a Sudra woman unto a man who leaves no iegiti- 
Tfiate olfspiing, shall take a provision for his intdntenance, 
and the kinsmen shall inheiit the remainder of the estate ” 

" This 1 elates to the son of a woman not lawfully mar- 
ned ” — The Vivddaratndcara and Vivdd(X(Mnt(S/inani: 

“ Even a son begotten by a Sudra on a female slave, may 
take a shaie by the father’s choice” "From the mention^ 
of a Sudra m this place, it follows that the son begotten 
by a man of a regeneiate tube on a female slave, does not . 
obtain a share even by the fathci’s choice, nor the whole 
estate after his demise But, if he be docile, he receives a 
simple maintenance ” — Mitdcshard Gotama “ A son by 
a Sudra woman, bom unto a man who leaves no UgUvnuxte 
offspring, shall, if he be stiifctly obedient like a pupil, re- 
ceive a provision foi his maintenance ” 

“ The son begotten on a Sudra woman not lawfully 
mauled, by a man belonging to one of the three first classes, 
who leaves no son by a woman of a twice-bom class, shall 
receive a provision for his maintenance, that is, some trifle, 
as a stock whereon he may earn a livelihood by agriculture 
or the like — The Vivddaratndcara 

Zillah Bhaugulpoi e, 'I 
July I7tk 1824 f 
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CASE I 

Q A woman having purchased some landed pioperty 
with her own funds, died leaving sons and a grandson, whose 
father died fcefore her In this case, will the whole propeity 
left by her devolve on her sons, or has the grandson any 
light to share it with his uncles ^ 


It Under the circumstances above stated, the sons of a woman’s 
the deceased woman are entitled to hei entiie estate which to*h^onsl°to 

the exclnsion 

had been acquued by heiself The giandson whose father of her grand- 
son, whose fisi- 

previously died has no right of mheiitance Should there ther died be- 
be any maiden daughtei, a small jiortion must be given to 
defiay her nuptial expenses * 

Authorities 


, Menu — When the mother is dead, let all the uteiine 
brothers and the uteime sisters equally divide the matei- 
nal estate ” 

Dacca Court of Appeal,^ 

May 21st, 1811. j 

Kaghunundana Surma v Gopeenauth Bhuttachaijya and 
others 


CASE II 

Q ' Should a woman of any of the four classes receive 
jewels as a nuptial donation (technically termed yautaca) 

* It appears that the property in this case, though acquired by the 
woman, was not of the nature termed her stndhun or pectUium, and 
the descent of it was consequently not governed by the rules appli- 
cable to that species of property Had this been the case, the daughter 
would have been a coheir ivith the sons. 

VOL. II. 
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at the time of her marriage, do all such ornaments so re- 
ceived, belong exclusively to her, or have her husband's 
mother and youngei brother any legal right to share them 
with hei * 

POT onai pro- ^ gif j; <)£ ornaments or other ^effects to a woman of 

porty giTcsn to ° 

^®“^“**^any one of the foui classes at the time of her mamage, by 
munage be- a member of the family, either of her husband or her 
ciuBiYdy. parents, oi by a stianger, is by law termed Adhya agnee 
Stridhuoi, or in other woids, the woman’s peculiar property 
bestowed befoie the nuptial fire It becomes hei exclu- 
sive property, and the husband’s mother or other persons 
have no light to shaie it with her The authorities for 
this doctrine will be found in the Ddyabhdga, Ddya^ 
tativa, V%vddachintd'niam, Miidcahard, and other works 
of law 

Cdtydyana — “ What is given to women at the time of 
their mamage, neai the nuptial fire, is celebrated by the 
wise as the women’s peculiar propeity bestowed before the 
nuptial fire” 

Ndreda — “ What has been given by an aflTectionate 
husband to his wife, she may consume as she pleases, when 
he is dead, or may give it away, excepting immoveable 
property ” 

Menu and Vishnu — “ Such ornamental appaiel as women 
wear during the lives of their husbands, the heirs of those 
husbands shall not divide among themselves ; they who 
divide it among themselves, fall deep into sin.'' 

Cdtydyana again — Neither the husband, nor the son, 
nor the father, nor the biothers, can assume the power over 
a woman’s piopeity to take it, or bestow it.” 

City of Dacca, ^ 

April 21sf, 1817 f 
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CASE III 


Q, A pel son had five sons, two of whom died befoie him. 
Subsequently to his death, his suiviving thiee sons equally 
shared the piopeifcy left by him One of the sons died, 
leaving a widow and a maiden daughter the widow hav- 
ing succeeded him, disposed of the daughtei in marnage, 
and bestowed a part of her husband s landed estate on the 
daughter and ^son-in-law, and some time after she gave the 
remaining propeity to them Under these ciicumstances, 
are the gifts legal ^ If the gifts in favour of the daughtei 
only aie good and valid, and on the death of tlie daughter, 
her husband and her paternal giandfather’s daughters son 
be living, which of these survivois will succeed hei ? Should 
the daughter have disposed of a poition of the property by 
gift, though her husband was living, m this case, is the gift 
complete and binding, oi otheiwise ^ 


A widow can- 
not dispose of 
the whqle es- 
tate which had 
devolved on 
her at her hus- 
band’s death , 
and on the 
death of her 
daughter who 
succeeded her. 
It will go 
to her pater- 
nal grand- 
father’s daugh- 
ter’s son, to the 
exclusion of her 
husband 


i? It IS recoided in vaiious legal authoiities, that a 
■v^idow IS incompetent to make a gift of hei husbands 
whole immoveable estate which devolved on hei by inhe- 
ritance, although she may, under ceitain ciicumstances, 
give a small portion of it In this case, the widow dis- 
posed of her husband’s entire landed estate by two gifts, 
consequently the donation is null and void On the death , 
of the widow, the succession should have devolved on hei 
daughter, on whose death the propeity which she inherited 
from her mother should go to her paternal giandfather’s 
daughter’s son, her husband having no right to inherit it 
If the daughter have disposed of a smaU portion only of 
the estate by gift, it may be consideied legal This is con- 
formable to the Ddyabhdga, 

Zdlah Iiaje8hahye,y^ 

May 2l8t, 1813 j 
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CASE IV 

Of property Q Three brothers, at the time of the partitiott of their 
later m patrimony, assigned a certain portion of land for the 
Sree*fc^eS maintenance of their sister The young^t brother died, 
on*h« ^t^ leaving a -widow , then the second, without male issue , 
" and lastly the eldest, leaving a son On the sister’s death, 
what poition of the piopeity assigned to her, will the wido-w 
of the youngest bi other, whoso giandson in the female 
line IS living, be entitled to * • 

M If the brothers assigned the property, on condition 
that the sister should only enjoy the rents and profits 
thereof duimg her life, and that after her death it should 
devolve on them, m such case one-third of the property 
will be inherited by the widow oi the youngest brother, m 
virtue of her husband’s legal shaie * 

Zillah 24!-Pergunnah8 

CASE V 

Pr^er^y Q A peison died, Icavmg his mother, a son, and a widow 
him surviving , and on the death of his son and widow, 
fiBRth” **tohis mother took possession of, and enjoyed the property 
left by them , subsequently the mother died. The origmal 
propnetoi’s fathei had another wife, by whom he had a 
tiler’s son daughter, who died leaving a son On the death of his 
mother, the daughter’s son of her rival wiie and her hus- 
band’s brothel’s son claim the property In this case, which 
of the two IS entitled to the succession ^ 

E The son of the origmal proprietor having suc- 
ceeded his fathei, and having died leaving no heir down 

* Although a brother’s widow (the brother being dead at the tune 
the property devolved) is not by law an heir, yet this opiston pro- 
ceeds upon the principle, that the property never had been aotmlly 

transferred from the brothers, but merely lent, as it were, to the mater. 
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to the paternal grandfather, the widow of that ancestor 
should have inherited fiom her grandson , and on her death, 
her huBbaud’s daughter’s son is alone entitled to the heri- 
tage, to the entire exclusion of his brothci’s son * 

CASE VI 

Q A woman having lawfully obtained a title to, 
possesised herself of the estate of hei sons, who died without man from her 

-111 1 p 1 

issue, dies, leaving a daughter, who is mothei of male issue, death to the 

® ® , P BonofherbuB- 

(two grandsons in the female line,) and a son s son of a band by ano- 

"* t h e r IV 1 f G 

iivalwife In this case, on whom does the light of sue- and not to 

cession to the estate devolve , and among these individuals, 

with whom does it rest to ofiei the oblations to the deceased 

woman ? Is that person, whosoevei it may be, who accoiding 

to law becomes the giver of the funeial cake, entitled, in 

viitue thereof, to any poition of the estate she left ? 

jR (Jnder the circumstances aibove stated, the entiie 
estate, which the deceased woman enjoj-ed in succession to 
her sons, will devolve on the son’s son of a i ival wile Hei 
daughter and daughter’s sons have no title to it, the law 
only admitting her (the mothei ’s) life-inteicst The daugh- 
ter IS considered a givei of a funeral oblation, but she theieby 
becomes hen to hei mothei ’s sepaiate pioperty only. 

Zillah 24!~Perffunnahs, 

January Vlth, 1817 

♦ This case merely tends to show that the right of the sister’s son 
is supenor (even though she be only a half sister) to that of the 
paternal uncle’s son, according to the law of Bengal, as applicable to 
which province this opmion was of course gi\ en But the case is 
inserted under this head, to show that property devolving on a 
grandmother by right of inheritance is not h&r pecuhum or sindkun^ 
any more thsin that which devolves on a mother or widow, and that, 
as m tiiose cases, it goes, on her death, to the heirs of the party from 
whom she derived it, and not to her own heirs. 
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Divorce on t. CASE VII 

account of g the death ol an individual, his widow contracts 

a second maiiiage The widow fonneily had received 
cuha^pwperty some jewels fiom her paients, and her second husband 
chastised hei for adultciy, and divorced hei In this case, 
IS the husband legally competeiit to punish his wife, and to 
divorce hei ? If so, does the woman become sole propiietor 
of thepiopeity given to hei by her paients and foimer 
Imsband ^ 

R The husband IS atlibeity to divorce his wife who 
violates his bed , but the adulteiess is entitled to her 
* paients’ and foimei husband’s gift of jewels* 

Zillah Midnapore,^ 

May mh 1807 j" 

CASE VIII 

Q A Hindu, on the maiiiage of his daughter, gave her 
one hecgali of land as (yautaca) peculiar property, which 
she enjoyed duiing hei lifetime She was survived by a 
daughtei and son, the lattei of whom took and letained 
possession of the propeity Befoie lus death, he gave the 
land in question toastiangei, his sister’s son being then 
living after his death, it did not cleaily appear who had 
pel formed his funcial obsequies Undei these circum- 
stances, was the alienation by the son valid ^ 


Adulteiy docs 
not subject tbo 
vroDUtn to tho 


The dauRb- li The propeity in question belonged of right to the 
iSierits^^ the daughtei of the original donee , and her son having no 
hw^roportyl^m piopiietaiy right in the same, any alienation of the propeity 
the Bon^^ invalid 

Moorsliccl abaci, 

Court of Appeal J 

Gourenauth v Koonj Madhub 

* In the Call, or present age, according to the Hindu law, the 
marriage of a widow is forbidden , but this practice is ][Hrevalent 
among the inferior classes 
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CASE IX. 

Q A Sudra woman succeeded by the law of inheiifcance 
to two houses acquired by her fathei Aftei her mariiage, 
her husband was in possession of the houses, inasmuch as 
they were then place of lesidence ^ The husband executed 
a deed of sale for the houses in question to a thud peison 
The wife, howevei, remained in possession of them Under 
these circumstances, was the husband competent to make 
the alienation in question ^ 

S The husband was not competent to aliene the houses 
inheiited by his wife, and the sale by him was consequently 
wholly invalid, as marriage does not confer on the husband 
any right to dispose of a patci nal estate to which his wife 
had succeeded befoie marriage 

City of Moorshedabad 

Manickchand veisus Chotee Lai 


The estate of 
a woman does 
not, by her 
marriage, vest 
in her husband 




CHAPTER IV 


CASE I 

Q A leper had two sons, one of whom is also afflicted 
with leprosy, but he has a son who is free from disease. In 
this case, has the son who is afflicted with leprosy any right 
to share his father’s self-acquiied property with his bro- 
ther ^ 

jB .According to law, the son Who is afflicted with leprosy to 

has no title to inheixt his fathei’s pioperty inherit, 

Ydjnyawalcya says “An impotent person, an out- 

caste, and his issue, one lame, a madman, an idiot, a blind 

man, and a person afflicted with an mcuiable disease, as 

* 

well as others (similaily disqualified), must be maintained, 
excluding them, however, from paiticipation But then 
sons, whether legitimate, or the offspiing of the wife by a 
kinsman, are entitled to allotments, if free from similar 
defects.'’ 

Ndreda declares “ One afflicted with an obstmate or an 
agonizing disease, and one insane, blind, or lame, from his 
birth, must be maintained by the family , but their sons 
may take Ihe shares of their parents 

Zillah Sarun, 

December 12th, 1809 
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CASE II 

Q Does the right of succession which an insane peison 
would have had to his fathei, provided he had been of sound 
mind, devolve on his mothei oi on his wife ^ * And suppos- 
ing such insane person to have had a son, bom subsequent- 
ly to the death of his (the insane's) father, which son is 
since dead , m this case, was the giandson entitled to in- 
heiit immediately from his grandfather hy reason of his 
fathei's insamt}^ , and if so, on his death, has his inothei any 
title to succeed him ^ 

An in sane i2 The insane person's Wife has no title to inherit fiom 

peison 18 ex- 
cluded from m- hei father-in-]aw The widow of the original propiietor 

on the deflih of excludes lier daughtei-in-law , but the insane person and 
^ wSi ticebis wife must be piovided by her with the necessanes of 
m a I Tta^in* estate If, howevei , after the death of the 

hanS a^^his ®' insane peison have been born, 

mother and subsequently die, the original piopiietor's dauglitei -in- 
law will, as mother of the child, take the heiitagein succes- 
sion to hei child, and supply food and raiment to her mo- 
thei -in-law and husband This doctiine is contained in the 
Ddyabhdga and othei au thou ties 

ZiUah 24!-Pergunna}is, ^ 

July Uth, 1812 j 

Ooma Dibya v Rimmuni Dibya 
CASE III 

Q A person dies, leaving a widow, and two sons of his 
brothel , the widow is living, but has quitted the order of a 
housekeeper, and retired fioin the woild She had not ex- 
ecuted any deed either of gift oi sale in favour of her hus- 
band’s nephews In this case, aie they entitled to the pro- 
perty, hy reason of the extinction of hei temporal affec- 
tions * 



OF EXCLUSION^ FROM INHERITAKCE, 


131 


E If the widow have really relinquished her right to 
her husband’s property, and quitted the older of a house-^ 
holder, her husband’s bi other’s sons become entitled to the 
property left by her, notwithstanding the fact of her not 
having made any provision in their favour * 

C^ty of Dacca, 1 
June 16^fe, 1823 | 


CASE IV 

Q 1 A peison of the Hindu peisiiasion having become ^ 
a conveit to the Moohummudau faith, on whom will the 
property which descended to him fiom his foiefatheis, and 
that which he himself acquiied, devolve ^ 

i2 1 Whatevei property he, previously to his conver- in the case 
sion, was possessed and seized of, will devolve on his from^the^Hm- 
nearest of km who piofessed ihe Hindu leligion, and p“ 
whatever he acquired subsequently to his conversion, will ^erewn^rgo 
go to the peison who, accoiding to the Moohuramudan law, 

becomes his legal hen acquired subse- 

° quently, wiU 

be distributed 

Authorities 

leligion* 

Menu — All those biotheis who aie addicted to vice, 
lose their title to the inheiitance ” 

Sancha says — " The heritable right of one who has been 
expelled fiom society, and his competence to ofFei food and 
libations of watei, are extinct 

There is no authoiity which enjoins that the children by 
aMoohummudan woman should be permitted to inheiit 
fiom their putative father. 


* Retiretuent from the world is, according to the Hindu law, a 
species of avil death, on which, as in the case of natural dissolution, 
the nghts of the heirs immediately begin to exist 
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But Bh'igu declared, that whatever cuatcmiary law of 
a countiy, a class or tribe, a company of and 

the Uke^ oi of a town, should be alleged and proved, the dis- 
tribution of an inheritance must be respectively made accord- 
ing to that custom 


Q, 2 A Hindu had two sons, whom he disposed of in 
marriage to their equals in tribe, rank of life, and condition 
The eldest son had a son by his Hindu wife, and subse- 
quently both the bi others became converts to the Moohum- 
mudan faith , but the son of the eldest brothei and the wife 
of the second continued to profess their own religion Af- 
ter conversion, one of the sons (the second) died Now 
theie are thiee claimants to his estate, namely, his nephew, 
his Hindu widow, and his Moohummudan widow In this 
case, will the pi operty which he possessed pieviously to 
his conveision, devolve on his Hindu widow or on his 
nephew ? 


And a Moo- ^ Undei the ciicum stances above stated, if a parti- 

anlmaun wi- ^ 

dow of such tion of the estate had been made by the sons of the ongmal 

apostate Hindu " 

will have no proprietor, and they lived apart, the Hindu widow is enti- 

j^^oudy ao- tied to tho inheiitance , and supposing them to have lived 
qmred proper- ^ joint and undivided family after their conver- 

sion, the nephew should be declared entitled to the succes- 
sion 


A uthorities 

* The wife, kc^'—Ddyablidga, page 160 
Patna Cfowt of Appeal 

CASE V 

Q 1 Can a daughter who lives in a state of pro^tibitiOA 
take her parents’ property by right of inheritance ? 


* Cdt7jdyana See Digest, vol iv, page 77 
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& 1. A daughter who has givea hferaelf up to prosti- ^Ai^mdbwte 
tution, or one who u unchaste, is wholly mcompeteht to trt^ 
inherit the property left by her parents 


the inheri- 
t a&oe 


2. Supposing that there be no otlier legal represen- 
tative of her parents than the unchaste daughter, in this 
case, does the law admit hei as an heir , if not, on whom 


will the property devolve ^ 

JS 2. She IS not entitled to inhciit her pai ents’ pi opei ty, And the 
even though theie be no peison to claim the luhcniance e^Mt,if^a 
The person who is next in ordei of succession, if there be 
any such, shall inheiit from hei paionts , and in default of 
such heir, (the patents not being of the Biahmmical class,) 
their property will escheat to the king ♦ 


ZiLlak iit-Pergunnalis, 
February 28th, 1810 


* It “Will be seen from the above specimens, that questions con- 
nected with loss of caste, and consequent privation of the right of 
inheritance, are not by any means frequently litigated I do not 
recollect having met with any others Were these disqualifying 
provisions indeed rigidly enforced, it may be apprehended that but 
very few individuals v ould be found competent to iiihent property, 
as there is hardly an offence in junsprudciice, or a disease in nosology, 
that may not he comprehended in some one oi other of the classes 
A cursory inspection of the subjoined catalogue of disqualifications 
will suffice to verify this assertion 
According*to the Hindu law, an impotent person, one born blind, 
one bom deaf or dumb, or an idiot, or mad, or lame, one who has 
lost a sense or limb, a leper, one afflicted with obstinate or agoijping 
diseases, one afflicted with an incurable disease, an outcaste, the 
offspring of an outcaste, one who has been formally degraded, one who 
has been expelled from society, a professed enemy to his father, an 
apostate, a person wearmg the token of rehgious mendicity, a son 
of a woman mamed in irregular order, one who illegally acquires 
wealth, one incapable of transacting business, one who is addicted 
to vice, one destitute of virtue, a son who has no sacred knowledge, 
nor oounige, nor mdustiy, nor devotion, nor liberality, and who 
observes not immemorial good customs, one who neglects his duties, 
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one wiio 18 immersed in vice, and the sons whose affiliation is pro- 
hibited in the present age, are incompetent to share the heritage , 
but these persons, excepting the outcaste and his offspnng, are entitled 
to a suitable provision ot food, raiment, and habitation. If their 
disqualifications be removed subsequently to partition, by medicine 
or other means, they must have their shares from their co-heirs, 
according to the same rule as that 'which authorizes a son bom after 
separation to share the pi(»perty The individuals abovementioned 
are differently defined by sevcr.il authors , some of the particulars of 
which have been subj<»ined 

If the sons of the individuals abovementioned be faultless, or 
free from similar defects, they must have such share as would have 
belonged to tli< ir father, had he been capable of inheriting. The 
daughters* of these persons must be supplied with food and raiment 
until married, and the e's.pensos attendant on their nuptials must also 
be defrayed out of the estate , and their \ irtuous widows, being des- 
titute of male issue, must be maintained until death 

Class 1 It is laid dowui \i\ SmnHrainavah^ that “accord- 
ing to the doctiinc of tlu (Yimatantra^ the impotent (Giiva) is of 
twenty species,” but the definitions of them are not given in that 
work suits of Olivas aie distinguished by Devala, as follows — 
“The impotents me divided into six heads, namely, V6Xays, 

SMndd, J\tnda, Cliva^ Xa^misaca^ and Kiiaca He also explains 
the teiins t 

Class 2 According to the best authorities of Hindu law, one 
who IS blind ordeif ioileits his right of succession, provided the 
blindness or deafness arose from the day of birth , that is, one who 
was born blind or boin deaf, but not whose disqualification arose 
subsequently to his birth, by disease or similar causes 

Class 3 Jimiitavahana “ One who is incapable of Articu- 

lating sounds, IS dumb ” Udmndtha explains it, “ One who is depnved 
of speech ” Mddhavdi.kat fyd and others maintain, that ““Idiot and 
dumb” IS a compound term The author of the Vtvddachandra inter- 
prets It, “ One who becomes dumb, through idiotism.” 

* It 18 not dibtmotly stated m the Duyabhafjfa, Mitdeahardf or other works, 
whether the daughter of an outcaste is entitled to maintenance oi otherwue , bat 
the author of the Vn ddatandaia expressly declares, that the daughter of an out- 
caete must be maintained 

f The « explanations have beengi\en with the most BmpuloiiB attolitioft to 
mmutisB , but the detail would not be very interesting, nor iBjdeed ooiild it be 
rendered tn an intelligible manuer, consistently with dehcacy. 
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Clabs 4. The term idiot” is explained by J%miUavaka7ut^ a 
person not susceptible of instruction ” M<ighunandana 9 “ One who 
cannot support the performance of duties ” Others explain it, “ Void 
of understanding ” Chandeswara^ ‘‘ Devoid of knowledge of himself, 
and one whose intellectual faculties are imbecile ” The author of 
the Vwddacktntdmam, “ One who is incapable of discrimination ” 
Mtsra^ “ One who is incompetent to judge between what is beneficial 
and mischieyous ” Rdmn&tha^ and the authors r)f the D&yanimaya^ 
and other authorities, adopt the construction of JimfitavaJiana 
Vronyaneswara explains the term to signily, A person depnved of 
the internal faculty, meaning one incapable of disci iminatmg 
Class 5 According to the doctrine of Vtjnyanemarn^ one affected 
by any of the various sorts ol insanity proceeding from air, bile, or 
phlegm, from delirium, or from plaiietaiy infiuence, is called mad 
The author of DdyahMgavimrnaya explains the word “mad,” 
One whose mind is imbecile, that is, one who is devoid of the know- 
ledge of determimng between what is baneful and what advantage- 
ous , but this IS rather the state of idiotisiri 
It is said m the VivddahJianga) mva “ One who subseciuently 
becomes insane from the pernicious power of mineral drugs or the 
like, is not excluded, any more than one who subsequently becomes 
blmd or lame ” “ Mad ” that is, one who is born mad 
Class 6 Jimutavakana ordains, “ He who cannot walk on cither 
foot, IS lame ” This reading is copied by the authors of the Vivd- 
d&mavasetu md Ddyabhdga Viniimya Vynyaneswam reads dif- 
ferently. “ Lame ” deprived of the use of the feet 
It IS said in the Vivddahkangdrnava, that “ according to liis {Ji- 
mutavahana!9) opinion, if one foot can be used in walking, there is 
no true lameness He who cannot walk on both his feet, say modern 
lawyers, is lame according to their opimou, if both feet can be used 
in walking, then only is there no lameness consequently, a man is 
called lame, even though he can move on one foot The opinion of 
JtmUtgmhana is alone correct , for in the text of Memi^ the general 
failure of organs is not signified by the expression, “ such as have 
lost the use of a limb,” (literally such as have not their organs } 
were that the meaning, one who had only lost the use of his hands, 
wofild be capable of inhenting Logicians do not acknowledge any 
'essential property common to all organs, and pecuhar to them , hence 
a general fadme of them all cannot be afiSrmed by a single term , 
but the genmd failure of a particular one may he so affirmed That 
may be the total failure of powet to we the hands or feet , the total 
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failure of the sense of smelling or tasting , the deprivation of sight, 
which constitutes blindness , depnvation of hearing, which constitutes 
deafness , the total failure of the generative organs, which is called 
impotency , dumbness, or the total failure of speech, which depends 
upon the tongue 

Jaganndtha further observes — “ It should be here remarked, that 
the term lame,’’ being in juxtaposition to the word blind, must 
signify born lame In like manner, “ persons deprived of the use of 
their hands,” must signify such as are destitute of the use of both 
hands from the day of their birth ” 

Class 7 The term “ Ninnd) lya,'" or one who has lost a sense, 
IS derived from rut privative, and indnya^ an organ of sense The 
term Jrulnya is explained by some, a sense, as that of smelling, or of 
sight, <hc , but by others a limb, as the hand, fotot, and so forth. The 
first term is expounded by the author of the SmntircUndvah as 
signifying one who has lost a sense, by disease and the like Lame 
and the rest whose hand and foot are lost by disease — The Vivdda- 
tandava Lame, and so forth — lidmandtha Some explain the term 
thus “One whose geneiative organ is lost, is called Ntnndnya, 
and he is one of those tenned impotent ” Vijnyaneswara explains 
the term, “Any peison who is deprived of an organ (of sense or 
action) by disease or other cause, is said to have lost that sense or 
limb ” It 13 said in the Raindcara “ By the mention of Ninndnya^ 
or who has lost a sense or limb,” persons lame or the like, who are 
disqualified for acts of religion ordained by revealed and traditional 
law, are suggested This explanation is followed in the Vivddor 
chintamam, Vivddabhamjdi mm, and other law tracts 

Class 8 In the Sanscrit dictionaries, no less than eighteen sorts 
of leprosy have been enumerated, seven of which are denominated 
Mahavushtha, oi great leprosy, and the remaining eleven CP^udra 
Cushtha, or slight leprosy , but according to what may be termed, in 
this paiticular, the Hindu mcdiCcal jurisprudence, there are only eight 
sorts of leprosy mentioned, as contained in the following passage of 
Bhawidiyapiudna quoted in the Vivddahhangdrnava “Hear, 
O pnest, the enumeration of various sorts of leprosy, the last worst 
than the first blisters on the feet, a deformity in the generative 
organs, cutaneous fissures, tiue elephantiasis, ulcers, coppery blotches, 
black; and eighthly, uhite leprosy ' 

Then follows a long dissertation as to who are compete, and 
vho incompetent and under uhat circumstances, to inherit, and the 
conclusion of the argument is given in the following terms. 
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“ To reconcile the discordant opinions of many wise persons con- 
cerning the competence of a leper to inherit, and to perform acts of 
religion, various modes have been eidiibitcd. But according to both 
opinions, a man infected with grievous leprosy is in effect capable of 
inhenting when he has performed penance according to llaghumti' 
dam and others, men afflicted with elcplnintiabis, marasmus, honey- 
coloured gonorrhoea, black teeth, and other disteiiiptrs dilhcultly 
cured, are mcapable of inheritance, so long as penance be unper- 
formed. According to Vddiezpati Bluiltdchdi they arc cipiiblc 
of inheritance. Bhavadeva holds, that a leper who has not pti formed 
penance, is excluded from succession ” 

Class 9 The term “ obstinate diseases,” is cxpltiincd to signify 
atrophy and similar maladies, and the term “ agonizing distempers,” 
leprosy and the hkc ^Raiivdcara 

Class 10 The term “ afflicted with an incurable disease” is thus 
explained by Vijvyaneswai Affected by an irremediable distemper, 
such as marasmus or the like, and by C1iundei>UKtra^ A hopeless 
leprosy and the like the latter is concuried in by the authors of 
the Vivddachwndray Vivddahhanrjd) naca^ Ddyablmjaviminaya^ and 
other authorities But Rdmanatha extends tlic enunieiation much 
farther “ An incurable disease ” Gnevous disc ise, sueli as leprosy 
and so forth The marasmus, strangury, leprosy, gonoirhoea, enlarge- 
ment of the abdomen from dropsy or flatulency, fistula in ano, piles, 
and dysentery, are grievous diseases ” 

Class 11 The term ^^patitcC' is used to signify a digiaded man 
or an outcastc * it is explained in the Mitdcs/iaid, One guilty of s leri- 
lege or other heinous enme , and in the Vtvddahhanrja} naoa, One who 
has done a cnmmal act But Rdmmidilm expLuiis it dilFeiently, One 
who 18 addicted to crimes of the lowest and the highest degiee he 
also says, that the term outcastc must be understood, to signify one 
degraded, and who is averse from performing the penance 

It IS said in the Vwdddbhangdrnava, “ One degraded for sin, he 
who has slain priests, or committed some atrocious eiimc, and who 
has not performed penance, but on fjic contrai-y is averse Ironi it , 
for i?<^A««an<i!ana says. Aversion from penance on the pait of the 
fallen sinner contributes to the forfeiture of his right to his own 
property His not being averse from.penance, contiibutes to his 
right m the paternal estate But Vriha 82 ^ati BhattdcMtjya affirms, 
that “ aversion from penance is no cause of forfeiting his right in his 
own estate accordmg to his opinion, the matter ls not in this case 
regulated by aversion from penance ” 

VOL. II 
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Class 12 The incompetcncy of the son of an ontcoste to inherit 
his grandfather’s property, must be understood of one who was bom 
after his father’s degradation , for he (the son) is degraded, being 
procreated by an outcaste This opinion is conformable to the law as 
current iii all schools 

Balamhfiaita explains the term “ son of an outcaste,” the son of one 
who has not performed the requisite penance and expiation 

Class 13 The term “ ApdpatriW is used for ‘^one who has 
been formally degraded,” in the Digest , and “ one who has been 
expelled from society,” in the DAyohMga , but both Tersions are 
lespcctcd JiniUtavahana explains the term as it is found in tho 
Digest, Excluded from the joint hbation of water, aad' ior in the 
Ddyahhdqa, A person excluded from drinking water in company. 
Tins ictiding is followed in tho Viramitroddt/aj and by SrtcrzshfMf 
Chadamani^ and others The mc<aning of the term is thus given in 
the Vivddattimluva “ One expelled by his kmsmen, with 1Sie cere- 
mony of kicking down a water-pot, for a crime %n the ih%rd degree^ 
such as killing a CbhHriya without malice, or the like ” And in the 
VyavahaiamayaCha^ it is defined as signifying, “One who makes 
a voyage to an inland in a ship or the like for traffic, is a smner in 
the thud degree, conformably to tho text, who goes to 

sea 111 a shi]), must be taken into company after purifying him,’— 
and one who is expelled by kicking down a water-pot for kiUmg a 
(jdi€U i ija ” The distinction between this and the tenth class appears 
to lie, that those comprehended in this class have been formally sub- 
jected to the ( eremony of degiadation, and rather on account of 
rmhi pi ohibita than of sinful acts 

Class 14 Tiic term Oiipnpatica sigmfies, “ one who has been 
expelled from society” This is the term used hy JmUtavaJuLna^ 
Buqhutiandana, Matuaswara, and the authors of Uie Yivdd&rnavaaeiu^ 
and othei works, but they explain it differently. BaghummdwMi 
explains thoteim, “one stained with am of the third degree” So 
the ViiHxdii) navaseta It is lecorded, that the cuttmg of trees or the 
like Ls a crime ot the thud degree , but it m^t be understood that 
the tel 111 means, one who is* tainted with such crimes of the third 
degree as create incompetcncy to perform obsequies or other religiotur 
rites ” Tho Ddyacoxvmndi Mtdicswara expounds rt, “ one who is 
addicted to crimes ot the tlurd degree, such as attachment to dissolute 

^ The t«im ** Du tjn * » explained by Amera, a man of either ef the three first 
cIassqh, a Btahmmf a Cshehiya, or a VaityOf whose JUTestitiire with the charac> 
toristic string at 3 ears uf pulei , constitutes religiously and metaj^iMrieBlly their 
second birth 
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women, and scomlous acts. But the author of tlic actUa reads the 
term VjpapcUaet^ and adopts liaghunandam^s explanation In the 
Calpataru it is read ApapcUrita The word is written A vapataca in 
some copies of the Sm7'itichand7ictif but explained m the same sense 
Class 16 The term, “ a professed enemy to his father,” is, he 
who assS'Ults and otherwise maltreats his father while he is living, 
and after his death, is averse from performing his obsequuu— Pa- 
ghiinandann^ Misra, and the authors of the Viodddniavasetu, 
dachandnccL^ and other works, concur in this construction 
Class 16 The Piavii^fyavasita^ which occurs in the origi- 
nal text, is explained by some commentators, to signify one who lias 
assumed the order of a rehgious anchoret, and by otJicis an apostate 
from a rebgious order , and according to the b(.st .luthoi ities, one 
who has entered into an order of devotion foifeits all right of inlieri- 
tance, whether he remains in the order of a religious iiiicliorct, ui 
quits it to resume that of a housekeeper 
Balajnbhaita says, that the orders ui devotion aie, Ist, that of the 
professed or perpetual student , 2udly, that of the hermit , 3id, the 
last order, or that of the ascetic 

Class 17 The tenu “Ziwf/*” is explained by Jinmtavdhana, as a 
person wearing the token of religious mendicity, and one wiio lias 
become a religious wanderer, or ascetic , but it is explained by some 
commentators as intending a fr luduleiit weaier of sacred ni.irks 
Raghwiandana explains it, “one who rigidly practices austeiitics 
with an intent to deceive ” So do CfutiiJeswa^ a and tJie authois of 
the VtvddoLchiTitamani^ Vivddainavasetu^ VioadaJtcnubitu^ Mid 
works But the author of the Sinriiithaady lui e\i)lain3 it, “ a hypo- 
crite and impostor, or sectaiy and heretic ' It is explained in the 
Vyavah&rafnayiiCha^ “one who woirs i symbol which lie ib fui- 
bidden to wear” Eamandtha exjdains it is siguiiying dkaima 
dliwajifty or one who makes a livelihood by assumed devotion 
Class 18 “Tie son of a woman inanied in iricgiilar uuhr ” 
that IS, a sou begotten by a piiest on a young iioinaii of the nahtary 
or other tribe, married in breach of that oidor which is prescribed i)y 
the law when damsels of various classes are tspouocd by one man , 
that son is not capable of inheriting 
**The son of a woman superior in class, but married to a man of a 
lower tribe, is not capable of inhentance ” 

ordains “ If a woman of superior tribe be espoused 
after -Oisxtyuig one of mfenor class, both marriages arc contrary to 
regular order’’ 
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Jaganndtha says “ He who is bom of a woman unequal in rank, 
but taken in marriage accordmg to the order of the classes, may be 
heir '' 

The* term “ son of a woman married in irregular order,” is explained 
by others, “ the son begotten on his wife b^ a kinsman legally ap- 
pointed, the son of an uumamed girl, and the like.” But the author 
of the Vivadaxihandrwa explains it, “ a son of a woman mamed m 
irregular order ” 

Filacmtha says “ A woman being married while her elder sister 
remains uninamod, both the elder and younger sisters are called 
women married in irregular order ” 

It is said in the Vivddachintdmam, that the marriage according to 
law takes place only with one of the same class , and the woman 
who IS married in breach of that law, is called a woman mamed in 
irregular order ” 

“ He IS called ‘ the son of a woman mamed in irregular order/ 
whom a peison begotten on a woman of unequal rank mamed in 
breach of that order which is prescribed by the law when damsels of 
various classes arc espoused by one man The son of a woman 
married in irrcguLii order may inherit, provided his mother be equal 
in class, and the issue born of a w^oman unequal in rank, but espoused 
in regular order, nitiy participate ” This is GhaiideswarcUs exposition, 
which is concurred in by tho authors of the Vivddahliwngdrnava, 
Vivddachandi ica, and other authorities ‘^The son of a woman 
married in irregular order is unworthy of inheritance , and so is the 
son of a woman espoused by her kinsmen ” — The Smntickandncd^ 
“ He who IS born ot a woman of an equal class, but mamed in an 
irregular gradation, and also one begotten on a woman of an unequal 
class, but espoused regularly, are both excluded from participation ” 
— ^The Vivddatdndava 

“ The son who is born of a woman descended from the same primi- 
tive stock ( gotra) with her husband, is not capalSe of inheritance ” 
This IS the interpretation adopted in the Vyavakdramayudka, Eat- 
ndcara, Yivadachtnidinam, VivddaUuindricd, &c On this subject 
the Vivddahhangdi mva contains a long argument, to prove that 
after consummation the marriage is legal, and concludes with a 
special distinction, that, “ since the marriage of a Sudra with a 
woman sprung fiom the same primitive stock is authorized, the son 
bom of such marriage is capable of inheriting ” 

CLA.SS 19 In the original text, declanng the mcompetency of a 
person who illegally acquires wealth to inherit, the reading is ddhar- 



OF EXCLUSION PROM INHERITANCE 


141 


men&dmvyaAUprca%p(^ The term pratvpddayati^^ (acqmrcs,) 

IS explained m the VtvdMrnavoBetu and other works, as signifying 
earns, but others explain \\»(vyai%^) dissipates Ma* 
keswcLtu Tarcdlancara expounds it, “ gives to harlots ” 

The term “ illegally” is explained by Chandeswara and Jaganridtha^ 
to mean, By gambling and the like f and By stealing, according to 
the Vivddd/iiwivasetu It is laid down m the Ratndcara^ that some 
hold that “ he who dissipates the wealth is capable of inheriting no 
more than the residue of a share, after deducting so much as has 
been dissipated by him. But Jaganndtha states, that so much shall 
be deducted out of his fdiare as has been expanded with no view to 
the support of the family, to religious duties, and the like 
Class 20 “ One incapable of transacting business ” that is, who 

IS Ignorant of civil affairs RdmandtJm “Not become capable of 
avil transactions ” — V% 3 nyanesv)ara and others The author of the 
Smr%t%chxtndricd explains the term, “ Dumb and the like and 
Jaganndtha holds that the term may be also explained, “Neglecting 
civil affairs,” and solely devoted to religious afftUrs 
According to tha Rdtnaca'i the term means those not become 
capable of civil transactions , who should be supplied out of their 
allotments committed to kinsmen in trust for their use 
Class 21 The term “ one who is addicted to vice, is explained 
by Jimutavdhana, “ One who is aveise from performing his father's 
obsequies and other acts of religion ,” by Sricrishva, “ One who acts 
in such a manner as to disqualify himself from the performance of 
exequial ntes,” such as cohabiting with a woman whom the law 
forbids to approach Chandesivara explains the term, devoted to 
gammg or the like , and they who are distjualified for acts of religion 
ordained by law, are suggested by the term addicted to .vice, and 
incompetent to share the inheritance , and according to Culluca- 
bhatta^ m commenting on this passage, those brethren who are 
addicted to vice, liuch as gambling, whoring, and the like, cannot 
inhent, even though they are not degraded 
Class 22 This disqualification seems to be almost of the same 
nature as the foregoing one The term “one who is destitute of 
virtue,” IS variously explained. One who is tainted with such vices 
as render him averse to the performance of ancestral obsequies — 
Maheswara. “ Tainted with those vices which are the reverse of good 
qualities.” — Raghunandana “ Corrupted with vicious qualities ” — 

Achyuta “ One who is averse from performing obseriuies and the 
hke,” — ^ITie Calpataru, “ One who is destitute of such qualities as 
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may be beneficial to his father in this and the next worid/’^The 
SmrUtchahdncd 

Class 23 It is said m a text of Vrihaspati : ** A son who has no 
sacred knowledge, nor courage nor industry, nor devotion^ nor 
liberality, and who observes not immemonal good customs, must be 
considered as similar to unne and ordure ” Upon which JagannAAa 
remarks, that sacred knowledge, courage, and industry, “severally 
relate to the three first classes ” “ devotion” and the rest, concern all 
tribes ” “ Immemorial good customs ” the term may be explained, 
“ The practice of virtue to the utmost of his power ” It follows, 
therefore, that a son, -^ven though free from vice, who neglects to 
fulfil prescribed duties to the utmost of his power, is excluded from 
participation 

Class 24 The term “ those who neglect their duties,” is explamcd 
by lidmandtJia, “ Those who are incapable of duties ” Jaganndtha 
explains it, “ Those who are disqualified for acts of rehgion, such 
as sacrifice or the like ” Thus a similar term is used m the following 
verse “ Wealth is conferred for the sake of defraying sacrifices , 
thcrefoiTe distribute it among honest persons for that purpose, but 
not among women, ignorant men, or such as neglect their duties ” 
But hero it must be observed, that “ ignorant” means, unacquainted 
with the^ gdyatrh , not knowing the sense of that prayer “X)ne who 
neglects his duties ” one who performs not the ceremonies enjomed 
at morning and evening, twilight, and at noon, nor other daily acts of 
religion The legislator declares an ignorant man, and one who 
neglects his duties, incompetent to sacrifice “ Him who neglects 
solemn ntes, the ignorant man, one who is afflicted by a grievous 
malady, and one who acts according to his mere pleasure, the wise 
have declared impure even until death ” 

Class 25 “ Those who are immersed in vice ” that is, those who 

are continually occupied in vyasaiia, which is defined by Rdmandtha 
as follows — Hunting, gambling, sleeping in the day, calumny, 
whoring, drinking, dancing, singing, playing (or music), and idle 
roaming , these ten arise from desire Depravity violence, injury, envy, 
malice, fraud, abuse, and assault , these eight proceed from anger 

The term “ vyasana!^ is explained by Amera^ “ Danger or calamity, 
falling low or ernng, vice proceeding from lust or wrath consequently 
the heir must support those who have fallen off from theur duty, 
that IS, who are addicted to gambling and the like ; and sudi as are 
impelled by vice proceeding from lust, that is, addicted to the society 
of harlots , and those who arc impelled by viee proceeding from 
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ivrath, Of always design mischief to others it follows from the 
maintenance ordained, that they shall be excluded from partiapa*- 
tiovL^agarmMha. 

Class 26 Accordmg to the Hindu law, the filiation of twelve 
descriptions of sons, in addition to the son of the body, namely, the 
son of his wife by a kinsman legally appomted, the son of his 
appointed daughter, the son given to him^ the son made or adopted^ 
the son of concealed birth, the son rejected, the son of a young 
woman, the son of a pregnant bnde, the son bought, the son by a 
twice-mamed woman, the son self-given, and the son by a Sudra^ 
was lawful in former ages , but by the law as it exists in the present 
or Call age, the Ddttaca form of adoption is the only form umtersally 
recognized as legal The law as curient in the province of Mttkild^ 
however, permits the adoption of a sou made ( Km ta pr Ki^r%ma- 
putra) The son begotten by a iiiidta on his slave giil, not married 
by him, is entitled to participation , and there are other local and 
peculiar exceptions. 




CHAPTER V 


CASE I 

Q Is a person competent to divide his self-acquired 
landed propeity between his two sons by his senior wife> 
having reserved something out of it for his own mainte- 
nance, while his junior wife is piegnant, oi while theie is a 
possibility of her beaiing childien ^ 

22 The individual in questicyi is incompetent, without 
having reserved his legal share, that is, two shares of his 
wealth, to divide his self-acquisitions, whethei real oi per- 
sonal, between his two sons by his eldei wife, while his 
junior wife is pregnant, or while there is a possibility oi 
such wife’s beaiing childien 


AuthorUieb* 

“Who acts otheiwise than the law peimits, has no power 
in the distiibution of the estate ” 

“ They who are born, and they who aie yet unbegotten, 
and they who are actually in the womb, all requite the 
means of support; and the dissipation of then hereditaiy 

maintenance is censured ” 

« 

“ If the sons were separated (fiom the fathei) while his 
wife was pregnant, but not known to be so, the son who ts 
VOL. II s 


A father mak- 
ing a partition 
among his sons 
must reserve 
his legal share, 
his wife not be- 
ing past child- 
bearing 
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afterwards bom (of that pregnancy) shall receive bis shaie 
fiom his brothers.”* 

Calcutta Court of Appeal 

CASE II 

Q A Brahmon, who was possessed of some conse- 
ciated images, rent-free lands, and ancestral and self- 
acquired lands, had three sons Previously to his death, 
he vei bally gave the lands and consecrated images to his 


* It should not be supposed, that according to the Hindu law as 
prevalent in Bengal, there is a fixed period for a father’s distnbution 
of his own acquiied propel ty of whatever description , for the father 
has exclusive control over his own acquisitions, and he may distribute 
such property by giving greater, or less, or equal shares to his sons, 
and may reserve to himself whatever he chooses, whether half, or two 
shaies, or three His choice alone determines the time of making a 
partition of his own acquired wealth, and the distribution does not 
operate to debar a male child born subsequently thereto , for his right 
still subsists over the paternal estate, as appears from die following 
passage of the Ddyahhdga “ If the father, having separated his sons, 
and having reserved for himself a share according to law, die without 
being reunited with his sons, then a son who is bom after the partition, 
shall alone take the father’s wealth , and that only shall be his allot- 
ment But, if the fathei die after reuniting himself with some of 
his sons, that son shall receive his share from the reunited co-hewa 
If the sons were separated (from the father) while his wife was preg- 
nant, but not known to be so, the son who is afterwards bora (of that 
pregnancy) shall receive hu> share from his brothers. Not one only, 
but even many sons, begotten after a partition, shall take exclusively 
the paternal wealth “ All the wealth which is acquired by the father 
himaeli, who has made a partition with his sons, goes to the son 
begotten by him after the partition ” Under the term ** all," wealth, 
however considerable, which is acquired by the father, goes to the 
son begotten by him after partition ” But the< followers of the 
Benares school maintain, that the father is subject to the control of 
his sons in regard to the immo\eable estate, whether acqtUTed by 
himself, 01 inherited from bis father or other predeoesson And m 
conformity to such opinion it may be held, that a father is^ incompe- 
tent to distribute his self-acquired lauded estate until his wife is past 
child-beanng, though that is not distinctly stated in ifaC JfMcahardt 
in the Chapter treating of the right of one born tdter partition. 
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eldest son, and rent-free lands to his other two sons. In 
this case, is there any necessity for the execution of a docu- 
ment to perfect the veibal gift ? In other words, should the 
father have died without executing a written gift, is each of 
his sons entitled to an equal share of his property ? 

It In this case, it requires no written instrument to 
-perfect the gift, as far as legaids the self-acquired pioperty, 
and the sons are incompetent to disturb the distnbution 
made by the father, even though theie be no document 
forthcoming They are entitled, however, equally to share 
the ancestral lands 


Autim’vUes 

Ndreda says — “ For such as have been separated by 
their father with equal, or less allotments of wealth, that.is 
a distnbution for the father is Joid of all ” 

Tdjnyawotlcya — “ When the father makes a paitition, 
let him separate his sous according to his pleasuie ” 

" When the father makes a paitition, let him separate his 
sons '(from himself) at his pleasure, and either dismiss the 
eldest with the best share, oi (if he choose) all may be equal 
sharers ” — Mitdcahard * 

ZiUah JtmgleMehals, 

May 1811 

~ 

♦ Tids^ it will be observed, was a Bengal case Had it occurred 
elsewhere, the opinion would have been different, the law of Benares 
and other aidiools not admitting an unequal distnbution of real pro- 
perty^ tiiough acquired by the father himself. According to the Hindu 
law, a wntipg is merely used m memoriam rei, and a written instru- 
ment is not essenUal to the validity of any disposition of property/ 
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CASE III 

Q A father distributed his property among his sons, 
and subsequently to that distribution he wished to take it 
back from them In this case, is the distribution revocable 
by the father ^ 


Afathwmay H If the fathei have divided his self-acquisitions among 
his sons, and subsequently become indigent, he is compe- 
■ on^r should tent to take back such property, as is exptessly declared 
iy hy a text oiHwiita cited m the V%vddach%ntdman% “A 

father duiing his life distributing his pi opeity, may retire 
to the loiest, oi entei into the order suitable to an aged 
man , or he may i emam at home, having distributed small 
allotments, and keeping a gieatei portion should he become 
indigent, he may take it back from them ” 


Z'dlah Sliahabad, 

July mh, 1816 

CASE IV 

Q 1 A pel son had thiee sons, the youngest of whom 
absconded fiom his family house, and the father went 
towards Bindrabun to make inquiry after him His other 
two sons lemained at home In this case, is the eldest son 
competent to exeicise propiietary right over the landed and 
othei pi opeity ? Supposing the eldest in this interval to 
have adjusted the piopoition of his father’s share of the joint- 
property by means of aibitration, in this case, is the adjust- 
ment complete and binding ? 

Partition ^ ^ the absence of the fathei, who proceeded to 
S&er’flinBSt Bindrabun to inquire after his missing son, the eldest son 
18 illegal jg competent to manage his assessed lands and his other 
propel ty, in viitue of which he may exercise proprietary 
right over it * But any partition of joint-property made by 


- 

* It should not be supposed, from the doctnne laid down in this 
case, that according to the Hindu law it is a settled maxim, l^t the 
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means of arbitration without the father’s permission, cannot 
be considered as lawfuL 

Q 2 If the father, at the time of his proceeding to 
Bindrabun, verbally left directions with his eldest son to 
adjust the dispute regarding his shaie of the immoveable 
property held in joint-tenancy with his other co-heirs, and 
he (the eldest son) accoidmgly did so while he was absent, 
and the father^ upon his return be not satisfied with the 
adjustment^ in this case, is such adjustment good and 
binding ^ 

J2 2 Supposing the eldest son, in the absence of his But,wi^iu8 
father, but with his permission expicssed at the time of his b i m, tboi^b 
proceeding to Bindiabun, to have chosen an arbitratoi, and time 
to have received his legal share of the jomt-piopeity, sepa- 
lated by means of arbitiation, such partition of the estate 
is good and binding, even though the fathei aftei his letum 
wish to lecede fiom it 

Q 3 A person had an only son, who in the absence 
of his father having chosen an aibitrator, caused a par- 
tition of his father’s ancestial immoveable property which 
was held in joint-tenancy with his other co-heirs , and the 

eldest son is alone entitled to manage his father’s estate, and that the 
other sons are to be debarred from the management. The law autho- 
rizes a capable son, whether he be eldest or 3 >'oungest, to manage the 
estate , but if each son claun his share of management, he is compe- 
tent to do so A son who is capable may assume the management, 
with the consent of the rest, dunng the father’s absence, or at his 
death, as appears from the subjoined extract of the Ddyahhdga Is 
not eldest son alone entitled to the estate, on the demise of the 
co-h&ursf and not the rest of the brethren ] Not so for the right of 
the eldest (to take charge of the whole) is pronounced dependant on 
the will of the rest Thus Nd/reda says “ Let the eldest brother, by 
consent, support the rest, like a father , or let a younger brother, who 
is capable, do s^, the property of the family depends on ability By 
consent of all, even the youngest brother, being capable, may support 
the Fnmc^eniture is not a positive rule ” 
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father having returned home dissented frodi tbe measure, 
and shortly after died The son who caused the fuitiUon is 
still living, and wishes to lecede from it. In this CHse, is he 
competent to do so, or otherwise ? 

And without R S The partition of the father's joint immoveaUe 
and other property made by the award* of an arbitrator, 
am who father’s absence, without his express permission, 

and to which the fatbei after his return did not consent, is 
illegal, and on the death of the fathei, if the son who caused 
it to be made wish to lecede, it caimot be considered &s good 
and bmdmg 


ZiMah Midnapor 
May mu, 1818 


'} 


CASE V 


Property Q Of toul brotbeis, who had received some property, 
moveable and immoveable, by gift fiom their maternal grsnd- 
^as£ma, aad fs-ther, the eldest died, leaving a son (the complainant), and 
dyfag^th^n mother died Subsequently to her death, two 

®**^^w®®^ofthesurvivmg thiee brotheis died, one leaving a daughter, 
who was mothei of male issue, and the other a widow, as 
their heirs A part of the property is in joint-tenancy, 
and the other poition is separate, and in the exclusive pos- 
session of the seveidl mdividuals specified The complain- 
ant, being the son of the eldest brother, sues for partition 
of the estate , and the defendant, one of the brothers, admit- 
ting the inchoate right of the plaintiff, states, that while he 
(the defendant) is living, his brother’s son cannot have an 
equal share with him In this case, is the property a fit 
subject of partition while one of the four brothers exists, or 
will the surviving brother be entitled to a superior portion ? 

R All the grandsons were equally entitled to the gift 
of their maternal grandfather, and should oM of tiiem die 
, during the hfetime of his mothei, leaving a son, his son has 
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tiie exclusive right to the property to which his father was - 
entitleii, whethn^ divided or undivided The following is 
th^' doctrine in the Mttdeaha/rd, Ddyabhdga, and othei 
books of law. Vrihaepati “ All the brethren shall be 
equal sharers of that which is acquired by them in con- 
cert”* 

ZittoJi Hooghly,'\ 

April 3rd, 1821 j 

CASE VI 

Q. Two Hindus were living undivided in respect ot food, 
and in joint enjoyment of the pioduce of then ancestral 
talook One of them, by means of borrowed money, pui- 
chased some lands . In this case, is the other individual 
entitled to participate in the lands so purcliased ^ 

jB It appears in this case, that one of the individuals ^dpumha*- 

ed by ong 00* 

above alluded to, while he and his co-parcener weie living garcener with 
m the joint-possession of then patiimonial real property, money cannot 
and jointly, in respect of food, purchased some lands with who 

borrowed money , but it is not distinctly stated whether JIT" 
the debt was contracted, and the purchase was made, with 
or without the consent of the co-parcener Supposing 
the transaction to have happened with the consent of the 
other partner, then he is entitled to participate, and must 
pay the debt proportionally , but, on the other hand, if he 
was no party to the transaction, the purchaser has an exclu- 
sive right to the property, and he is alone bound to liquidate 
the debt. 

City Dacca, 

Jum 21sf, 1810 J 

CASE VII. 

Q 1 Whether, by reason of the father of the appel- 
lants having *messed jointly with the giandfathei of the 


^ In MudciharA, page 272 
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respondent, at the time he purchased the zefmmdaTee and 
built the house, but without paying any part of the cost, and 
without theie being any joint heieditary funds, the appel- 
lants had any claim in law to share in the estate oi 
house ^ 


Property ex- B 1 If the grandfather of the respondent purchased 
qiSS* one the zemindaree singly, with the produce of his separate 
ST^ehlrSi by industry, and without any aid from funds ancestral or 
though^mess- paternal, such zemindaree is property exclusively his, in 
ing with him ^j^^^ch no other can have a light to participate Aijd if he 
obtained a hiirmotur sunnud for land in his own name, 
(which it appeals he did,) no one else can participate in 
And if one it And supposing him to have built a brick house on 
on^ joint land, ancestral land, with separate funds of his own, even in 
l?har™mTtt that casc, such house would not be pioperty in which 
cUim*^for BO shares might be claimed by any co-parceners he might 
have co-paiccners in the land, would only have a claim on 
him foi othei similar land, equal to their respective shares 
Such IS the custom, oi unwritten law From the meie 
circumstance of messing conjointly, co-partnership in pro- 
perty does not follow 

Q 2 Supposing them to have a claim, what would be 
the share of each ? and whether, after the lapse of thirty- 
eight years, duiing which the iespondent*s grandfather and 
father had been in possession, a claim on the part of the 
appellants, for separate shaies, was maintainable ^ 

Prescription R 2 Had the appellants been originally entitled to 
^irhSon^after shaies, they could have taken them after thirty-eight years, 
tSae,^^r m 01 after any length of time, as far as the fourth in descent 

the fourth in 

dewent. Autlmiiies ^ 

The text of Menu and Vishnu, laid down m the D&ya- 
- bhdga “ What a biothoi has acquired by his labour, with- 
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out using the patrimony, he need not give up without his 
assent ; for it* was gained by his own exeition.” 

Sancha and LichUa — Theie is no division of a house 
or garden made hy one eon for himself noi of water-pots, 
ornaments, utensils for food and the hke, nor of concu- 
bines or clothes, nor of^ water in pools or ivells, nor of pas- 
ture ground and roads so said the lord of cieated beings 

D&vala — ^''Partition of heritage among undivided pai- 
ceners, and a second partition among divided lelatives 
living together after reunion, shall extend to the fourth in 
descent . this is a settled rule ” 

Sudder Dewanny Adaivlut,^ 

September Uh, 1801 j 

Khodeeram Seima and Ochubanund Senna v Tiilochun, 
a minor (through his guaidian Gooioopeishad ) 

CASE VIII 

Q The respondent and appellant being uterine bro- 
thers, lived jointly till the month of September 1210, B S 
The respondent (the elder brother) had acquiied money by 
acting as tahsildar oi collectoi, 'ijaradar or farmer, and 
the like capacities , and the appellant also had earned 
money by acting as agomashta oi agent, faimei, and in 
othei employments They pui chased landed piopeity, 
some in the names of othei persons, with their acquisitions, 
while they weie living in a joint state in lespect of food 
There were no documents to shew, with any accuracy, the 
proportions m which the parties had respectively contii- 
buted to the puichase of the lands in question , but it was 
clearly established, that the piopoition contributed by the 
respondent was much the moie considerable. Undei these 
circumstances, will the estates which had been purchased 
by Ijpth the bi othei s, without the aid of the patrimony, 
but with tb^ of their own acquisitions, be equally divided 
among them, oi is the elder brothei, with whose money the 
VOL. II T 



IH 


OF PARTITION 


greater part of the estates vras purchased, entitled to any 
supeiior share , if so, to how much ? 

ing^mtiy'aro Pioperty acquiied by the appellant, Jiving jointly 

1 1 u e d to With his brother, without using the paternal estate, becomes 
^uBitions exclusive property and that pui chased by the respon- 

the funds dent, earned unclei the ciicumstances stated, becomes 
SenT^^r^peo^ his own estate If the property was purchased with a 
lively gieater shaie of the lespondent’s funds, the less sum being 

contributed by the appellant, while they were living to- 
gethei, each of them is entitled to shaie the estate, in propor- 
tion to the funds respectively contributed by them to the 
purchase of the propertj’’ Whatever pioperty may be 
ascei tamed to have been pui chased by each of the parties, 
each IS entitled to, and such poitioii should be considered 
the exclusive pioperty of each , but where the propoitionate 
contiibution of each may not be deteimined, there is no rule 
IT) the law by which the icspectivo shaies to which each is 
entitled, can be ascei tamed 

Authorities 

Ydjnyaiualcya, cited in the Ddyahhdga and other tracts 
“ Whatevei else is acquiicd by the co-parcener himself with- 
out detiiraent to the fathei’s estate, as a present from a 
fiiend, 01 a gift at nuptials, does not appeitam to the 
co-heirs” “ Shares should be assigned to each person in 
proportion to the amount of his allotment, be it little or 
much, which has been used” This is laid down in the 
Ddyahhdga, Ddyaruhasya, and other authorities “ Or the 
same meaning may be deduced from reasoning (without the 
trouble of infeiimg the oiigm of the lule fiom a lost passage 
of sciipture) That which is acquiied by a peison, belongs 
, exclusively to him, so long as he lives ” — The Ddyahhdga, 

Sadder De^oanny Adawlut, 

May 28ik, 1811 

Kobhnl Chukiawrutco v Badhauath Chukrawatee. 
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CASE IX 

Q A person having left his family house, proceeded 
to a foieign country with his maternal uncle, by whoso 
assistance he obtained a situation there He acquired 
some landed property m co-parcenary with his uncle above- 
mentioned, by his own laboui and exertions, and at the 
time of his acquiring such propeityliis father was alive 
Subsequently to the acquisition of the estate, his father 
went and lived with him, being ]oint in the article of food, 
for a shoit time , and then he (the father) having returned 
home, died. Aftei the acquisition, his two brotheis also 
of the whole blood hved with him foi some time, but occa- 
sionally thfey dwelt at their own house While they resid- 
ed at their biothei’s they wore joint with lespoct to food, 
and while they lived at then own house, then bi other (the 
acquirei) was in the habit of sending them money foi their 
support Now one of the two brothers claims one-thiid of 
his (the acquirer’s) property , and in this case, is the claim 
good and valid ^ 


JB If the brother (the acquirer) obtained the landed 
estate by his individual labour, without using the patri- 
mony, his other brothers have no right to his acquisition , as 
IS declared by Menu — “ What a bi other has acquiied by 
labour or skill, without using the patiimony, he shall not 
give up without his assent , for it was gained by his own 
exertion ” 


A man is not 
obliged to 
Bhare witb his 
own brethren, 
(though undi- 
vided,) that 
whichf he has 
acquired by his 
own unassisted 
means 


Vydsa — “ What a man gams by his own ability, without 
relying on the patnmony, he shall not give up to the co-hens, 
noi that which is acquired by learning ” 

Tatna Court of Appeal 


Jumeeyut Lai, Pauper v, Huqeequt Bai 
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CASE X. 

Q There were two brothers, who during the lifetime 
of their father, and while they were living together as an 
united family, purchased some landed property with their 
respective separate funds, and retained their respective 
acquisitions seveially, not jointly On the death of the father, 
his property was shaied equally by his two sons The pro- 
pel tym dispute lb that which one of the brothers, since 
deceased, purchased in the name of his son with his wife’s 
money, while his father was alive, and while they weie liv- 
ing m a state of union In this case, is the surviving bro- 
thel entitled to claim any share of the pioperty so purchased 
by the deceased ^ 

One brother, U Under the circumstances above stated, it does not 
famii^ appeal that the piopcity m question was acquiied eithei 
^ properly of funds Or labour of the father or of the surviving 

bi other, though living in a state 
loboia*”^* union with the acquiiei, has no concern with his acqui- 
sition 


Authorities 

The following texts aie laid down in the Ddyabhdga and 
Mitdcshard “ What a bi other has acquired by his labour 
without using the patiimony, he need not give up to the 
co-heirs , nor what has been gamed by science ” 

“ Whatevei else is acquiied by the co-paicener himself, 
without detriment to the father’s estate, as a piesent from 
a fiiend, oi a gift at nuptials, does not appertain to the 
co-heir ” 

Dacca Court of Appeal, ) 

January l%th, 1820 f 
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CASE XI 

Q Two brothers possessed an eight-anna share of an 
ancestral dependant talook, and lived apart, though the 
estate continued to be held by them m joint tenancy The 
zemindar or proprietor of the dependant talooh seized the 
whole estate foi the arrears due from the other eight-anna 
share The eldei brother died, leaving a daughter’s son by 
one of his wives, and a widow • The second brother next 
died, leaving two sons After the death of the two brothers, 
the talooh was still in the zemindar's possession One of the 
younger brothei’s sons, and the piopiietois of the other 
eight-anna share, bi ought an action against the zemindar 
to lecover the propeity in question, while the elder brother's 
widow was alive, and afteiwaids settling the rnattei by 
compromise with the zemindar, weie leinstated in the 
possession of the propeity, but the whole eight-anna shaie 
which belonged to both the brothers, was letamed exclusively 
by the youngei brothei’s sons, who caused the widow of the 
elder brothei to draw up a deed of gift of hei husband’s 
shaie m then favoui It has been pioved, that a few days 
piior to her executing that document, she was in a state of 
insanity, and that she died eight or nine days after the 
execution of the deed of gift Hei exequial iites were per- 
formed by one of the youngei brother’s sons Previously to 
her milking the gift, her husband’s grandson in the female 
line made objections thereto, and piesented a petition to 
the ruling power, setting foith his objections On the 
death of the eldei biothei’s widow, his grandson claims 
his share of the dependant talooh In this case is the 
giandson entitled to any share, if so, to what proportion ^ 
Was the widow competent to give away her husband’s 
entire share to his brother’s son or not ^ 

B Of the eight-anna share of the dependant 
in this case, one moiety belonged to the elder, and the^w 
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of o recovered other half to the younger brother ; and the zemmdar, it 
^es^on parti- appears, seized then shaies, together with the other eight- 
recovered It anna share, for the lent due from the latter, and the younger 
hi other’s son lecoveied the pioperty Under these circum- 
stances, a one-anna share out of the four-anna share which 
appertained to the eldei brother will go, on partition of the 
estate, to the recoverei over and above his own share, and 
the'remaming thice-anna shaie to the grandson The gift 
which was made by the widow of the eldei brother to hei 
husband’s youngci brothei’s son has no validity This is 
confoimable to the LdijabMga, and other authorities 
C^ty Dacca, 

June 2othy 1811 

CASE XII 

Q Thiee Hindus (being utciine brothers) live as a 
joint and undivided family, and acquire some propeity real 
and peisonal, without i dying on the patiimony The 
eldest biothei separates himself from his brothers, and 
takes the whole of the piopcity exclusively, without 
coming to any division with his bicthien It appears that 
the acquisitions of the eldest exceeded those of his biothers. 
Under these ciicumstances, how should the pioperty be 
distiibuted ^ 

The acquirer E In this case, the three bi others living in a joint 

takes a double i i 

share on parti- state, acquired the property real and personal by their own 
anceWai pro- respective funds, without relying on the patrimony, and 
uB^iu^kmg therefoie each bi other IS entitled to a share corresponding 
the acquisitaon extent of his sepal ate funds applied hy him towards 

the acquisition If one of them had acquiied relying on 
ancestral joint stock, the acquiier shall have twice as much 
as the lest , m other woids, a double share. Should any 
one acquire property by dint of his own funds Without 
using the common stock, the acquirer takes the whole 
acquisition. The authonty for this opmion is the following 
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doctrine of Vydsa and YdjnyawaUya laid down m the 
Ddyabhiga, &c 

If the joint stock be used, shaies should be assigned 
to each person in proportion to the amount of his allotment, 
be it little or much, which has been used ” “ What a man 
gams by his own ability, without lelymg on the patrimony, 
he shall not give up to the co-heiis,noi that which is 
acquired by learning " “ Whatever else is acquired by the 

co-parcener himself, without detriment to the fathei’s estate, 
as a present from a fiiend, oi a gift at nuptials, does not 
appertain to the co-heirs "The biethren participate in 
that wealth, which one of them gams by valoui or the 
hke, using any common pioperty, either a weapon oi a 
vehicle To him two shaies should be given but the icst 
shaie alike ” 

City of Dacca, ) 

May 12th, 1817 J 

CASE XIII 

Q A boy leceived some jewels and other articles as 
Yautuca* at the time of his Annaprdsuna , f and his mothei 
having sold those pi esents, pui chased a landed estate with 
the produce of the sale in his name In this case, is his 
other uteiine brother entitled to shaie it with him 2 

jR Whatever propcity (whether consisting of 
ments or other effects) is given as Yautuca to a boy, that bov bv means 

of his Yautuca, 

' 18 not liable to 

* The term “ Yautuca” signifies anything received at the time of 
mamage. It is derived from the verb to mix, by adding the 
neuter suffix, as an union of bride and bridegroom takes place at the 
time of marriage What is then received is called Yautuca , but the 
term is generally used to signify donations given at the time of each 
of the Sansedras or ceremonies 

t This is the ceremony of feeding the child with iice, m the sixth 
or eighth month, or when he has cut his teeth For an enumeration of 
the different Samc&ras, see note to Colebrookc’s Dig , vol in., p 104 
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is to say, presented to him at the period of one of his initia- 
tory ceremonies, such gift is his exclusive and absolute pro- 
perty , consequently his uterine brother has no title to share 
the propel ty which was purchased by his mother with 
his funds 

Zvllah M'idna'pore, ) 

November 25th, 1817 j 

CASE XIV 

Q A pel son died, leaving four sons, and some self-acquii - 
ed landed pioporty After the father’s death, his sons lived 
togethei as a joint and undivided family, and they each 
purchased with their lespective acquisitions some lands, 
which they annexed to the original estate Under such 
ciicumstanccs, are the four brothers entitled to share the 
whole property equally, oi otherwise ? 

Prwerty ac- It Tlie pioperty acquiied by the personal labour and 
tlSreshouid^be funds of each of the brotheis, and* annexed to the original 
ainonf' t hVm estate while they, aftei the death of their father, were living 
and ^ union, should there ber any means of discn- 

minatmg how much, either of funds or labour, was contri- 
buted by each of the brothers, will be distributed among 
them, according to then respective contributions* The 
ancestial propei ty should, however, be distiibuted among 
^ them equally 

Karachundei Das v Gungadhur Mahtee 

* This, however, supposes that the funds used for the acquisition had 
not been derived fiom the ancestral estate In that case the rule is, 
that a double share only goes to the acquinng brother Vydsa “ The 
brethren participate in that wealth which one of them gains by valour 
or the hke, using any common property, either a weapon or a vehicle 
To him two shares should be given but the rest should share alike.’* 
Vide the Ddtjabhdga, page 111 
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CASE XV 

Q A person, living with his half-brother as a joint and 
undivided family, without having come to a separation, pro- 
ceeded to a foreign country, where he held an ojficial situa- 
tion, and purchased some landed propeity In this case, is 
the half-bi other, from the circumstance ot his living in co- 
partnership with the acquirer while the acquisition was 
made, entitled to any portion of ^ the estate , it so, how will 

the property be shaied between them ^ 

« 

R Under the circumstances above stated, according to 
the doctnne contained in the Ddyahhdga and other law 
books, the biothei of the half blood has no title to parti- 
cipate in the propeity, from the ciicumstance of his conti- 
nuing with the acquiier as a joint and undivided family 
when the acquisition was made 

Apml 17th, 1815 


CASE XVI 

- Q There were five biotheis, one of whom, subsequently 
to the father’s death, obtained a rent-fiee Mouza m his 
own name, and in the name of one of his brothers, and 
died, leaving the foui brothers above alluded to, and a 
widow Does the Mouza in queswon belong to all the 
brothers, or only to those in whose name the grant of it was 
drawn out ^ 

m 

R Whenever property, moveable oi immoveable, may 
have been gained by a parcener without detiiment to the 
paternal estate, such acquisition becomes his sole propeity, 
and the other brothers have no right to claim it Should 
there have been joint labour and joint funds used, the 
acquisition must be equally divided among the brothem, as 
declared by Menu and Ydjnyawalcya What a man 
gains by his own ability, without relying on the patrimony, 
VOh. II. U 


A man liaa 
no title to share 
in acquisitiona 
ezo 1 naively 
madebvhis un- 
separated bro^ 
ther 


The aequiBi- 
tion of a man 
made by his 
own means, 
alone is not di- 
visible amons 
his brothers 
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he shall not give up to the coheirs, noi that which is acquii- 
ed by learning 

“Whatever else is acqunedby the coparcener himself, 
without detiimerit to the father's estate, as a pi^sent fiom 
a friend, oi a gift at nuptials, does not appeitam to the 
coheii s ” 


CASE XVII 

Q Of two biotheis, who lived together as a joint and 
undivided family, the eldei died, leaving foui sons, and the 
youngei brother and his son aie still living On the death 
of the cldei biother, his four sons and the suiviving brothei 
and his son sepaiated in respect of food, but the piopeity 
continued in joint tenancy Certain landed prdperty was 
])ui chased with the pioceeds of the joint estate, as well as 
with money, which was jointly bon owed, by means of the 
personal exertions of the parties, in the name of the suiviv- 
ing biothei’s son The debt so contracted was liquidated 
by the jiiocceds of the joint-propeity, and the management 
of the estate newly pui chased was wholly confided to the 
suiviviiig biothei'b son In this case, to what proportions 
of the pioperty is each of the above individuals entitled ? 

Acquisitions Ji Supposing one of the two undivided brothers to 
madebyamnn iti p 

jointly with bis have died, leaving foui sons, and the othei biother to be 

* A brother (whether he be of thjhalf or whole blood) cannot share 
the acquisition exclusively made by his brother without the use of 
the patrimony , but if it wave made by the use of joint funds, accord- 
ing to the law as current in Bengal, the acquirer should have twice as 
much as the rest of his partners but to any augmentation in the 
nature of an increment this rule does not apply, and all the brethren 
share equally “ Among unseparated brethren, if the common stock 
be improved or augmented by any one of them, through agriculture, 
commerce, or similar means, an equal distribution nevertheless takes 
place , and a double share is not allotted to the acqairer.”'-^ifi^dc- 
shardf page 275. 
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living, with a son, and the family to have subsequently 
separated m lespect of food only, and after the eldei brother’s 
death, their pioperty to have been undivided, and landed mto two 
property to have been acquiied by means of their joint ?n©wiu be tak- 
funds and laboui, in the name of the surviving bi other’s 
son, and that son to have managed the estate , iii this case, 
the propel ty wilfbe made mto two shaies, of which one 
will go to the four sons of the deceased biothei, in right of 
their father, and the remaining one to the surviving bi other 
The poition which will go to the foui sons of the deceased 
biother will be equally shaied by them This opinion 
is consonant to the Ldyabhdga, Ddyatativa, and othei 
authorities * 

Calcvita Court of Appeal 
June 13iA, 1814 j 

CASE XVlll 

Q A man had two sons, the eldest ot whom died befoi e 
his father, leaving two sons, to whom ho bequeathed by 
Will coi tain self-acquired piopeity The fathei and thiee 
brotheis of the deceased seveially claim a share ot the 
pioperty so bequeathed Supposing the deceased to have 
acquned th^ propeity solely by his own funds and personal 
exertions, in this case, aie all the claimants entitled to shaie 
such acquisitions , and if so in what piopoitions ? On the 
othei hand, supposing the piopeity to have been acquned 
With the aid of the father’s funds and laboui, in this case 
too, how will the propeity be divided among the individuals 
in question ? What is the law as to their right of shaiing 
the propeity, whethei living togethci oi sepaiatcly in 
lespect of food ? 

* But it must be understood in this case, that the sons of the 
deceased brother did not individually contribute anything to the 
acquisition The right they derived was from their father, and m 
virtue of his contribution 
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Property ae< R Of the four biothers, if one (\rbethar he lived jointly 
With the Feet or separately m respect of food) bequeathed 
his self-acquired propeity to his two sons, and died before 
£w* his fathei , in this case, if the property have been acquired 
na^into father’s funds and personal labour, a 

acquisitions belongs to the father, and the 
^ &ilier, two other half will be made into five parts, of which two will go 

to tiio SiCQiuroi f 

and one to each to the acquire), and one to each of the three brothers 

of hiB brothers 

If aoqnired Supposing the property to have been acquiied without the 
a^ 'rato aid of the father’s funds or laboui, in such case the brothers 

S ff * have no light to any share, but the father is entitled toa> 

SJuiw^one*** “®*®*'y cases, the acquiier’s sons aie entitled to 

the portion to which their fathei was entitled This opinicm 
IS confoimable to the Ldyabhdga, Ddyatatvxi, and other 
authoiities The text of Cdtydyana cited in the above 
authorities “A father takes either a double share, or a 
moiety, of his son’s acquisition of wealth ” 

"Heie, the fathei has a moiety of the goods acquired by 
his son at the chaige of his estate , the son who made the 
acquisition, has two shaies , and the rest take one a piece 
But, if the fathei ’s estate have not been used, has two 
shares , the acquiiei, as many , and the rest are excluded 
fiom paiticipation ” — The Ddydbhdga. 

Sudder Dewanny Adawlut 

CASE XIX 

Q A peison instituted a suit in the civil court of zdlah 
Bhangulpoie, against four individuals, claiming a fifth out 
of an eight-anna shaie of a certain village, aad the cause 
was refened to the Court of the Suddet' Ameen for ABoisian. 
The plaintiff presented a petition to this court, stating, 
that the eight-anna share of the above village was jointly 
purchased by the defendants and the plamtifirs &ther, 
(who were brothers of the whole blood,) but at the 
time of purchase, his fathei was m a state of insiUiity, and 
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be bimadf was a minor Under, these circumstances, is he 
entitled, aecoiding to the Hindu law, to any share of the ■ 
property, or otherwise^ It should be lemembered, that 
when the property in question was purchased, the plaintiff’s 
father and the defendants held in ]oint tenancy, though the 
former was disturbed in mind, and the plaintiff under age , 
but he (the plaintiff) has now attained the age Of majority, 
and in tins case, is he entitled one-fifth of the property 
in question or not ? 


R If one of the five brothers was mad, and all of them The eon of 
lived together as an undivided family, and the four puichas- there, thongh 
ed the property in question with the use of the joint funds 
belonging to all the five bi others, even though the deed of^^ 
sale have been diawn out in the names of the four sane 
brothers only,still, if the plaintiff be free from similar 


defect, as madness, &c he is entitled, on partition, to one- 
fifth of the pioperty But if the pi opeity was pm chased 
without the use of the joint funds, he has no nght to shaie 
This opinion is confoimable to the Vtvddaratndcara, Ftwd- 
MUdeshard, and other authoiities 


AiiOiordies 

The texts of Devala, cited m the Vxvddaratndeara and 
other authorities — “ On the death of a father or other owner 
of property, neither an impotent man, nor a peison afflicted 
with -elephantiasis, nor a madman, nor an idiot, nor one 
bom blind, nor one degraded for sin, nor the issue of a 
degraded man, nor a hypoente or impostor, shall talce any 
share of his heritage For such men, except those degraded, 
let food and clothes be provided , and let the sons of such 
as have sons, talre the shares of then paients, if themselves 
have no similar disabihty ” 

" ‘ Disability,’ which is a cause ol being excluded fiom 
inhentmg.”~'The Raindcara 
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The text of Cdtydyana, cited in the same authonties * — 
“ On a partition by coheirs, all the wealth left by their 
father, or by his father, and ' what they themselves have 
acquit ed by their joint efforts, shall be divided among 
them ” 

‘ What they themselves have acquired,' excepting that 
foi which there is a cause of severalty ” This being the 
interpretation of the text in the Ratndcara 

“ The term ' self-acquiied* heie means, acquired with 
the use of the father’s funds” — The VivddoifChintdniani 

Zillah Bhaugulpore, 

July 11th, 1821 


CASE XX 

Q 1 Of thioe Hindu uteiine brotheis, living in joint 
possession oi their paternal estate, one acquired a jageer 
or pension in land, and obtained a few villages as a grant 
flora his fathei-in-law In this case, will the jageer and the 
villages be shared by all the biothers, or not ? 

A jageer or R 1 If the jageer have been gamed at the expense 

other grant ac- */ o r 

quired at the of the patiimony, it must be divided among all the 
j^tri^nonyt brothers , but if it have been acquiied solely by the labour 
ezdxSiveiy of one biotliei. Without the aid of the paternal estate, in 
the acquirer case, it Will not bo sliaied by all the biothers, as it 

becomes the exclusive pioperty of him who acquired it 
So the villages may have been purchased by the father-in- 
law with Ills own money, and given by him to his daughter’s 
husband, and in this case they cannot be shared by all the 
biothers, as Menu says " What a brother has acquired 
by his labour, without using the patrimony, he need not 
give up without his assent , foi it is gained by his own 
exeition 
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Q 2 It appears from the reply to the first question, that 
if the ja^reer was acquired at the expense of the patrimony, 
all the brothers aie entitled to share Is it implied, by this 
mention of the use of the paternal estate, that something 
out of such estate was actually taken, oi that the acquirer 
havmg been supported at the expense of the ancestral 
property, had studied science, by means of which he held a 
situation and obtained the jagmr , and in eithei of these 
cases, will the jageer be considered to foim part of the 
paternal estate, and be shared by all the biotheis ^ 

Q 2. Accoiding to the Hindu law, any piopei ty acquired Thoughscience 

should have 

by an unsepaiated biothei by means of science, which been the means 

of acfiuisition 

science he was enabled to obtain by assistance fiom his 
father’s funds, will be participated by his biotheis 

Q 3 Will the jageer, in both cases, that is to say, 
whethei it be acquired with the ‘direct use of the patiimony, 
or thiough science gained by its means, be shared by the 
acquirer and his othei biotheis in equal portions, oi in 
greater oi less poitions ? 

22 3 Undei both circumstances, the acq liner IS entitled The acquir- 

^ er tflhing a 

to two shares, and the othei biotheis to a single shaie each, double shaie 
as Vnhm'pati says He, among them, who has made an 
acquisition, may take a double portion of it 

Patna Court of Appeal, 

January 21s<, 1814 

Aghoree Shewchurnram i; AghoieeKuitaram and another 

* According to the law as current in Bengal, an acquirer using 
^oint stock has two shares , but the lawyers whose authonties are 
current in Benares propound an exception to this maxim, and they 
ordam an equal division in cases of addition to or improvement of the 
original property without any separate acquisition, as appears from 
the following extract from the MU^cshardlt “ Among unseparated 
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CASE XXI 

Q Is it necessaiy, in the case of coparceners separating 
themselves from each other, and dividing their joint-pro- 
perty among themselves, to execute a foimal deed of par- 
tition ? 

ap^r/ftio*n ^ When copal ceneis sepaiate themselves in respect of 
^ food and piopeity fiom each other, it is proper to execute 
a deed of partition oi lelease 

Aiithomties 

" That record of partition which hrotheis, or other cohews, 
execute after making a just division by mutual consent, is 
called the written memorial of the distiibution 

Zillah Burdwan 


CASE XXII 

Q Twenty-five heegalis of land situated in one village, 
and seven heegahs in anothei village, formed the ancestral 
estate of the three appellants and of the lespondent’s hus- 
band, these four individuals being descended fiom the same 
giandfathei The appellants having lived fiom the time of 
the settlement, that is, the year 1197 Fuslee, in the peaceful 
possession of the twenty-five heegahs of land, discharged the 

brethren, if the common stock be improved or augmented by any one 
of them, through agriculture, commerce, or similar means, an equal 
distribution nevertheless takes place , and a double share is not 
allotted to the acquirer ” 

♦ In the case of partition, a release or a deed of patrtition is the 
best evidence to ascertain it , but if partition was made by the partners 
without executing any document, it cannot be set aside by any of 
them on that ground , as, where doubt arises regarding the fact of a 
partition, there are several sorts of evidence, the particulars of which 
are mentioned at length in the following note 
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lent due from the estate in their possession as pvMeidara . 
to the proprietoi of the village ; and the respondent’s husband 
and herself, having done so foi the other seven beegdha of ^ 
land, paid the revenue to Qovemmpt The appellants are 
lesidmg in that village in which the twenty-five heegaha of 
land are situated, and the respondent’s husband and herself 
took up their residence in the village in which the seven 
beegdhs of land are situated The appellants brought an 
action against the respondent, claiming a share of the seven 
heegaha of land, and a judgment foi five heegaha and five 
hiawaa of land was passed in then favour The lespondent 
did not appeal fiom that decision, but instituted a fiesh 
suit against the appellants, claiming six heegaha and five 
hiawaa of land out ot the twenty -five heegaha as hei husband’s 
legal share, and a deciee was passed in her favom The 
appellahts being dissatisfied wjth that decision, appealed 
ftom it to this couit , and it has not been cleaily ascertained, 
that the lands situated in both the villages weie foimally 
divided between the appellants and the lespondent’s 
husband, agreeably to their lespective shaies In this case, 

IS the respondent, according to law, entitled to claim her 
husband’s share out of the twenty-five heegaha ot land 
occupied by the appellants, or otherwise ? 

It Fiona the texts of Ydjnyawalcva, Menu, Ndreda, Paititio^ will 

be preBTimod 

Cdtydyaifia, and otheis cited in the Mitdcshard, Fcemmi- u n d o i what 
trodaya, Vyavahdramddhava, Vyvahdrainayddha, and 
other authonties, it would appear, that if the four individuals, 
being descended from the same grandfather, have not been 
separated from each other, the widow (the respondent) 
is only entitled to get her food, raiment, and a house for 
her residence , but if her husband had been separated from 
his coparceners, then she is entitled to inherit his pioperty. 

From its being specified that the rentdue from the twenty-five 
heegaJha of land was discharged by the appellants, and that 
VOL. II. 
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due fiom the seven beegahs of land by the respondent's 
husband and by herself, it may be inferred, that the respond- 
ent’s husband lived separated from his coparceners, and 
discharged the rent due on account of the land in has pos- 
session, by reason of a partition of the estate having taken 
place It IS a rule of law, that it brothers live apait from 
each other, and paitition is alleged to have taken place so 
long ago, that no wilting on the subject oi other record 
can bo found, imd if it be proved that they for a long time 
have lived apait, and have been sepaiate with respect to 
residence and food, the partition will be presumed, and 
such being the case in this instance, the widow (the 
respondent) IS entitled to hei husband’s shaie of the twenty- 
five beegalis of land * 

« 

City Benares, 

March mil , , 


* Accoiduig to the Hindu law, where a doubt exists regarding 
the fact of partition having been made, this doubt must be solved 
by having recourse either to the evidence of kinsmen, relations, 
and other witnesses, by the record of the distribution, by separate 
transaction of affaiis, by separate household establishmcnto, or the 
like The following authonties are extracted from the Chapter of 
the Ddyaiatwa which treats of dubious partition SancJia ordains 
“ A doubt having arisen on the question whether a family has been 
divided or not, and the nearer kinsmen being unable to answer it 
from their own knowledge, the more distant relations ought to be 
witnesses ” 

“ ’Whether a family has been divided or not , on the subject of 
a distribution of wealth, which has been inherited by a family, and 
of which a distnbution is to be made , and on a doubt whether par- 
tition have or have not been made, kmsmen ought to be witnesses . 
or failure of them, the neighbourhood ought to be the same.” 

VnhaspaH explains the nature of a wntten record of partition 

That record of partition which brothers, or other co-heirs, execute 
after making a just division by mutual consent, is called the wntten 
memonal of the distnbution ” 
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CASE XXIII 

Q A person died, leaving four sons, one of whom sepa- 
lated himself from the rest, and the othci three lived together 
The brother who separated himself, applied for a division 


The following text of Vnhaspati is cited in the Yyavalidramdti'ica 
When a village, a field, and a garden are recorded m the same grant, 
if any part be occupied, they are all legally possessed ” 

“ Thus on a partition among brothers, whatever village or other 
land IS inserted in a written record of partition, should some part 
thereof be occupied, and the remainder be not possessed, still the 
whole land is considered in law as actually possessed, not as pro- 
perty neglected ” 

Also he says “ In immoveable property obtained by an equitable 
partition, or by purchase, or inhented from the father, or received 
from the king, a title is gained by long possession, and lost by silent 
neglect Even in property simply obtained, with or without a fair 
title, which a man has accepted, and quietly possessed unmolested 
by another, he acquires a title , an ^ in like manner he torteits one 
by silent neglect ” ^ 

By possession, the title over property obt lined by an equitable 
partition, by purchase, and by similar instances, is established, and 
the silent neglect of the possession constitutes the forfeiture of such 
property 

N&reda — “ When co-heirs have made a distribution, the acts of 
giving and receiving cattle, grain, houses, land, household establish- 
ments, dressing victuals, religious duties, income, and expenses, arc 
to be considered as separate, and (conversely) as proofs of partition 
After separation, but not before it, brothers may become witnesses or 
sureties for each other, and may reciprocally give and receive, present 
or make, contracts with each other but in regard to property 
separately acquired, they may do so even before partition Those by 
whom such acts are publicly done with their separate pioperty, let 
men consider as divided, even without wntten evidence ” 

Consequently Yajnyawalcya propounds “ It is declared, that bre- 
thren, husband and wife, father and son, cannot become sureties for 
each other before partition, nor reciprocally lend their joint property, 
nor give evidence for each other in matters i elating to the common 
stock” 
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of the government revenue due on hie paternal estate, in 
propoi*tion to the share which had devolved on him by right 
of mhentance, and the partition of the produce was made 
m the interim, but no division of the land took place One 
of the three brothers who lived undivided in respect of food 
and the like, died, and his two associated brothers performed 
his exequial rites with the produce of the landed estate, 
being the shares of the deceased and their own In this 
case, will a third share of the deceased brother's property 
devolve on the bi other who separated himself and lived 
apart, or otherwise ? 

Living apart iZ. If of the four bi others of the whole blood, whose 
luiWtntion, pateinal moveable propeity was divided, but whose immove- 
flopM-ation cstato was undivided, thiee lived together, of whom 
qiaiUify^ f r associated brothers performed his exequial 

inhontauco ntes With the joint funds, the other biother who lived apart 
IS entitled to one-thud of the deceased brothei^s share of the 
paternal undivided immoveable property, even though he 
may not have joined in the peifoimance of his exequial 
iites This opinion is conformable to the doctrine laid down 
in the text ot Menu and other sages Menu When all the 
debts and wealth have been justly distiibu ted accoi ding to 
law, any piopeity that may afterwaids bo discoveied shall 
be subject to a similar distribution ” Devala “Next let 
brothers of the whole blood divide the heritage of him who 
leaves no male issue ” 

Menu again says “ Should the eldest or youngest of 
several blethers be deprived of his allotment at the distil- 
bution, 01 should any one of them die, his share shall not be 
lost but his uterine brothers tind sitfters, and such brotheis 
as were leunitcd after a separation, shall assemble and 
divide his share equally 

* This question was circulated to several junsdictions of the Upper 
Provinces. Sonic of the Hindu law officers dehvered their opinions, 
that the brother who hved apart after separation was excluded from 
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CASE XXIV 

Q 1 . There were tliree uteiine brothers, who during the 
lifetime of their caused him to make a partition of 

his entire estate beliween them; and from that time one bro- 
ther lived apar^^d the other two lived together as an 
united family. J^hllbsequently to the father’s death, one of 
the united brothers died, leaving no male issue, and his 
exequial ntes were performed by his united brother In this 
case, are the surviving brothers equally entitled to bis pro- 
perty , or 18 the brother who lived in a state of union with 
^the deceased, alone entitled to the succession, to the exclu- 
sion of the other brother who lived separated ? 

1 The brothers having sepaiated, if one of them die ifrcuiuoiibe 
Ihout heirs,* his estate shall be equally shared by his bio- pM?rtion,^thore 
thers, provided there be no paitieular evidence of a reunionf Sact Jndenoe 
having taken place between the deceased and the biother 
with whom he resided till his death The doctrines foi this 
are laid down in the Ddyahhdga and othei authoiities 


inheriting his deceased brother’s property, by those brethren who 
lived together with the deceased , and in support of their expositions 
they quoted the doctrines regarding the right of a reunited co-heir. 
Others of the law officers stated, that the unassociated brother had 
an equal nght of succession, because, in point of fact, no division of 
the immdveable ancestral property had taken place, by casting lots 
or other means, at the time when the brother separated, or subse- 
quently to that separation The discrepancy would appear to have 
ansen from its not having been distinctly stated, that there was in 
reality no division of the property, but merely a separation of persons 
Association merely in point of food, or messing together, gives no 
pnvilege to the brothers so associated over a brother who messes 
apart, but whose property continues undivided 
♦ Here, by the mention of “ without heirs," it must be understood, 
that the person died leaving no heir down to the mother 
t Jttgunnd^ explains the term “reunion” by quoting Jtmutava- 
Uam's of that term, which is noticed by Raghumndmay 
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Ydjnyawalcya — The wife and the daughters, also both 
parents, brothers likewise ” 

Menu — “ Of him who leaves no son, the &ther shall 
take the inheritance, or the brothers ” 

Devala — “ Next let brotheis of the whole blood divide 
the heritage of him who leaves no male issue ” 

Q 2 If there be evidence of an express and distinct 
reunion, and one of the reunited brothers die, is the associated 
brother alone entitled to his estate, or will the unassociated 
biothei shaio with him ^ 

A reuiuted J? 2 Under the circumstances above stated, the associated 
brothor entire- 
ly excludes an 01 other IS alone entitled to the succession^ to the entire 

tedoM exclusion of the unassociated bi other 

Authorities 

Ydjnyawalcya — “ A leunited (brother) shall keep the 
share of his reunited (co-heir), who is deceased ” 

Zillak Hooghly 


the author of the DdyatoUwa^ as follows “ That they only whe may 
be coparceners by birth, (in respect of property acquired by a father, 
brother, paternal uncle, and the rest,) having made a partition, are 
reunited by dwelling together in the same house as joint house- 
keepers, after annulling the former partition, through mutual affec- 
tion, by a declaration in this form ‘ Thy wealth is mme , and that 
which IS mine, is thine ’ There is no reunion of any other persons, 
such as partners in trade, by the simple junction of property* Yol iv, 
page 215 
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CASE I 

Q Is an unmamed person competent to adopt a boy as 
his son, or otheiwise ^ 

a An unmamed peison may, foi the purpose of secur- unmar- 
i ' r r nedpersoHinay 

iDg his own and his ancestoi’s funeral oblations of food and 
Avatei, adopt a boy 

This is consonant to the Daftamchandnca, Dattaca- 
darpana, and other works 

ZUlah Jungle ]lfehal8,'l 

lltfe, 1826 . ’ ) 


CASE II 

Q 1 Is ft woman, on the death of her husband, compe- 
tent to adopt a son or not ^ 


J2 1 If her husband left directions with her to adopt a widow can- 

not adopt a son 

a boy, and then died, in this case, the widow is authorized without the 
by law to receive a son in adoption, but not otherwise hus- 

^ band 

Authorities 


The text of Vdsistha, cited m the Vivddachmtdmani 
and Vivddaibh^ngdrnava — “ Let not a woman either give 
or receive a son in adoption, unless with t];ie assent of her 
husband/’ 
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A post hu- 
mous sou IS 
ontitlod to in- 
herit his grand- 
father’s pro- 
per^ with his 
uncleB, but not 
a posthumous 
daughter, who 
oan only take 
property actu- 
ally in the pos- 
session of her 
father before 
his^death 


Q 2 A person died before his father, leaving a widow 
in a state of pregnancy, who was subsequently delivered of 
a child Id this case, is the posthumous child entitled to 
its father’s property ? 

iJ 2 If the son leaving a piegnant wife died before 
his fathei , while the family were m a state of union, and the 
widow subsequently bung forth a son, such son, on the 
death of his grandfather, ts entitled to inheiit his fathei ’s 
portion along with his uncles or other heirs , but if the 
widow bring forth a daughter, she cannot claim a share, 
because there is no provision in the law that a grand-daugh- 
tei, whose father’s death happened previously to that of her 
father, may iriheiit from hoi giiCridfather But supposing 
the oiiginal propnetoi to have divided his estate between 
himself and Ins deceased son, in this case, the giand-daugh- 
ter is competent to inherit hei father’s share 


Authorities 

The text of Cdtydyaua, cited in the Ddyaiatwa • — " Should 
a son die before partition, his share shall be allotted to his 
son, provided he had received no fortune from bis grand- 
father That son’s son shall leceive his father’s share from 
his uncle, oi from Ins uncle's son ” ^ 

Q 3 Is it customary to enter into any wntten agree- 
ment on the occasion of adopting a boy ; and if so, is an 
adoption in which no wilting was executed necessarily null 
and void ? 


A wnttenm- J?. 3 Theie is no law lequiring the'execution of a writ- 
ten instiument on the occasion of receiving a boy in adop- 
rfw though the practice of resoiting to writing is preva- 
lent. If a person, having performed the oftramomes pre- 
scribed for adoption, affiliate a hoy whose age does not 
. exceed five years, without having recourse to any wntten 
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instrument, and the parents of the boy, with their own free- 
will, give the boy for the purpose of afiihation, in such case, 
the adoption is good and legal 

The passage quoted in the Vwdddrnavasetu and Vivd- 
dabhangAmxiva * — “But after their fifth* year, O king, 
sons given and the rest must not be adopted let the adoptei 


* It should be here remarked that the mention of the fifth year” 
does not appear to be absolutely restrictive, or intended to fix a limit 
of age beyond which an adoption would be illegal The subject has 
been discussed at considerable length m the following note of Mr 
Colebrooke, which is to be found m his translation oi^heMitdcshartt 
** Eaghunandana in the Udvd^hatatwa, has quoted a passage from the 
Cdlica purdnUy which with the text of Vasisklkoy constitutes the 
groundwork of the law of adoption, as received by his followers 
They construe the passage as aii unqualified prohibition of the adop- 
tion of a youth or child whose age exceeds five years, and especially 
one whose initiation is advanced beyond the ceremony of tonsure 
This IS not admitted as a ngid maxim by wnteis in other schools of 
law , and the authenticity of the passage itself is contested by some, 
and particularly by the author of the Vyavakdramayuc'/ia, who 
observes truly, that it is wanting in many copies of the Cdlica purdna 
Others allowing the text to be genuine, explain it in a sense more 
consonant to the general practice, which permits the adoption of a 
relation, if not of a stranger, more advanced both in age, and in pro- 
gress of initiation. The following version of the passage conforms 
with the mterpretation given of it by Nanda Pandita in the 
' Sons given and the rest, though sprung 
from the seed of another, yet being duly initiated by the adoption 
under his own family name, become sons of the adoptive parent A 
son having been regularly initiated under the family name of his 
natural father, unto the ceremony of tonsure, does not become the 
son of another man. When indeed the ceremony of tonsure and other 
ntes of initiation are performed by the adopter under his own family 
name, then only can sons given and the rest be considered as issue 
else th^ are termed slaves. After their fifth year, O kmg, sons are 
not to be adopted. But having taken a boy five years old, the 
adopter diould first perform the sacrifice for male issue.' ” 

VOL. It W 
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take a boy five yeais old, and first perform a' sacrifice foi 
male offspring ”* 

Zdlah Nuddea, 

September 20th, 1810 

Kissenkant Goswamee v Purmanund Goswamee 
CASE III 


An only son 
cannot be given 
m adoption 


Q A man had two sons, the eldest of whom died, and 

r 

subsequently to his death, the father gave his second son 
for adoption to the brother of his wife Excepting those 
sons, he had no other issue , and, in this case, is it legal to 
adopt such son ^ 

B Under the circumstances above stated, in default of 
a thud son or a son’s son, the gift of the second son, after 
the death of the elder, must be consideied as illegal f 


• And the following is a quotation from the remark of the Sudder 
Dewanny Adawlut in the case of Kerut Narain versus Bhobinesree, 
decided in 1806 “ A passage cited as an authonty of law by the 
Hindu writers, whose works are current in Bengal, expresses, that 
after the fifth year, a child should not be adopted by any of the forms 
of adoption , but that a person desirous of making an adoption, 
should take a child ot an age not exceeding five years On this passage 
a question arose, whether the limitation of age was to be understood 
as positive, and constituting an indispensable requisite to the validity 
of the adoption, or whether it admitted of any latituduof construction 
In other provinces, and even in Bengal, if the adoption be of a near 
relation on the paternal side, no difficulty would occur, as the adoption 
of a brother’s son, or other nearest relation of the husband, would be 
unquestionably valid at an age much exceeding that specified But in 
Bengal, where the adoption of strangers to the family is practised, the 
settled doctnne is, that the boy’s age must be such, that hid initiation, 
the principal ceremony of which is tonsure, may be yet performed in 
the adopter’s name and family ” 

t According to the general prohibitory rule, by him who has one 
son only, the gift of that son is not legal ” Cuvayta £katta says The 
gift of a son by a man who has two sons, must not be made , for he, 
having quoted the text of Saunou:a^ (“ By a man havmg several sons, 
the gift of a son is to be made, on account of diffioidty/’) ob- 
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CASE IV. 

Q Is lb allowable, according to the law as current in 
Behar, to adopt an only soft ? 

B According to the law as current in Behar, the adop- An *on 
^ oannot be adop- 

tion in the Dattaca form of an only child is illegal, as the ted according 

^ to the Dattaca 

gift and acceptance of an only son aie both piohibited, form 
without which foimalities a Dattaca adoption cannot be 
carried into effect 


^Autlioi ities 

“Let no man give or accept an only son, since he must 
remain to raise up progeny foi the obsequies of ancestors , 
nor let a woman give or accept a son, unless with the 


serves, that on the death of the other son, the lineage would be 
extmct This opinion is concurred in by the authors of the Vaijayani% 
and Dattacamimangsd “ By no man having an only son, is the 
gift of a son to be ever made '' From this expression, the gift by 
one having two sons, being inferrible this part of the text C By one 
having several sons, &c ’) is subjoined, to prohibit the same, by one 
having two sons also ” — It must be here remaiked, that the prohibi- 
tion of giving a son by a father ot two sons, does not extend to avoid 
the gift of a son, made by a person who has a son or a son's son, or 
two grandsons, in addition to him who is given , for by parity of rea- 
aomng, no extinction of the lineage would occur, if in addition to a son, 
he have a son's son or two grandsons living, as the term “ son'' 
means son, son's son, and son's grandson If this were the construc- 
tion, it would follow, that a man having a grandson or great-grandson 
might adopt a son It will be observed, that the answer is not directly 
m point. The question was, is it legal to adopt a son under such 
circumstances % and the reply states that, it is illegal under such cir- 
cumstances to give away a son in adoption , but, in fact, the prohibi- 
tory injunction applies as well to the giving as to the receiving , the 
giver of an only son being considered as parting not only with the 
sole means of evading eternal torment himself^ but as placmg his 
ancestors m the same predicament, and as infnuging, therefore, the 
interests of others whom the law will interpose its authority to protect 
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assent of her lord.” Vaaiehtha, died in the IkUtctoami- 
mdngad&nd DaUaeotchand^ncd 

Svdder Dewanny Adawhit, 'i 
May litk, 1823 j 

Nundram and others v Eashee Pandee and othera 
CASE V 

Q A person previously, to his death lef]t directions with 
his wife, who was, then under age, to adopt a son for him 
while his other hi others were alive In this case, was he 
at liberty to desire his wife to adopt a son, though his bro* 
thers were living * 

A widow be- 12 If the deceased previously to his death, and dunng 
my *ad^f° o the lifetime of his brothers, left directions with his wife to 
rtrao^u accept a son in adoption, and subsequently died, on his death, 
directions so given should be considered legal for the 
P'^rpose of affiliation The non-age of his widow and the 
iiTins existence of his brothers are, accordmg to law, no obstacle 

to the adoption This opinion is conformable to the doc- 
tnnes of Mena, the Vyavahdratatvja, the Dattaccmi- 
mdngsd, and othei law books. 

City Moorahedabad, 1 

March mh, 1815 j 

Haradhun Bai, agent of Surbamungu!la v Biswanath 
Kai and others 

CASE VI. 

Q A woman having obtained her deceased husband’s 
sanction to adopt a son, a person executed an* instrument, 
purporting to give his son to her for adoption , and she hav- 
ing accepted this instrument, was ready to perform the 
ceremonies prescribed for adoption In the interim, the fhiher 
of the boy carried him away from the place, and initiated 
him by the ceremony of tonsure, without the consent of the 
widow, who having received this intelligence, at first xefiu- 
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ed to aooApt the boy for the purpose of adoption, 
looked out for another ; but ultimately she adopted the boy 
whose tonsure was performed by his natural father Under 
tljese circumstances, is the adoption legal and valid ? 

R Supposing that the father, after the widow’s accept- 

ance of the instrument executed by him to give the boy to to toSm by 

her for adoption, earned him to another place, and per- tber m tbs 

* nftxneof ths 

formed the ceremony of tonsure under the family name of ado|ter, 
the adopting father without t]|^e widow’s sanction, the adop- 
tion IS nevertheless legal, if he be her near kinsman (jSo- 
pvnda), and if the widow performed the sacrament of the 
Soma and the ceremonies prescribed for adoption If, on 
the other hand, the father of the boy performed the cere- 
mony of tonsure under the names of his own father and 
other ancestors, the adoption would be illegal 

ZiUah Rungpore, 

September 2Sith, 1815 


'I 

16 j 


CASE VII 

* 

Q A person having left directions with his wife to make 
an adoption, died, and, subsequently, his widow, at one and 
the same time, adopted two sons , in this case, is the adop- 
ticm of both, or either, good and valid ? 

R If a childless person, from rehgious motives, desire a widow, 
his wife to adopt a son, the child so adopted becomes the 
substitute of a legitimate son The widow is with such band to adopt 
permission 'competent to adopt From the direction of the mJ^tiro^^ 
husband, as it is stated in the question, he evidently con- samo*^ ,iim» 
sidered that, one substituted son would be sufficient for the aaomdiy wOlb* 
pefosuuuiM of religions ceremonies. Consequently, in obe- 
dience ,to inieh order, the widow cuxnot adopt two sons at 
ibo SBBse tiBis,*aad the second adoption is illegal 



1S2 


OP ABOPTIOK. 


Authomtiea 

A son of any description, must be anxiously adopted 
by one who has none for the sake of the funeral cake, 
water, and solemn iites, and foi the celebrity of his name.” 

In the text, the woid son” is m the singular number 
the author of the Dwaxtamrnaya construes this as forbid- 
ing many adoptions, &c ^ Menu “ Sages declaie these 
eleven sons, (the son of the wife and the rest,) as specified 
to be substitutes for the real^legitimate son , for the ob- 
sequies would fail, (Kl^yalopaty* 

Dacca Court of Appeal, ) 

Ap'ivimii, 1813 I 

CASE VIII 

2 A Brahmin had foui sons, one of whom died child- 
less befoie him Subsequently to his death, the father took 
the elder son of one of his suiviving sons, and gave him to 
the^widow of his deceased son to be taken by her in adop- 
tion In this case, is such adopted son declared by law an 
heir to the deceased, or not ^ 

A w o m a n R A widow IS incompetent to adopt a son , and if she 

cannot adopt a x x / 

Bon (Dattaca) has sons, she cannot give one of them to any one What- 

without the ° 

|emiB8ion^^of soever person has an only son, such son cannot be given in 

SonOT^tS^d^ adoption , and whatsoever peison has many sons, the eldest 

est son be gi- gon should not be given 

ven in adop- ° 

Vaswhtha says “ Let not a woman either give or receive 
a son in adoption, unless with the assent of her husband ” 

So also “ Let no man give or accept an only son ” 

Where there aie many sons, the eldest of them shall not 
be given for affiliation Menu . By the eMest, as soon as 
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boin, a man becomes father of male issue, and is exonerated 
from the debt to his ancestois ” 

ZMah Biindellehund, 

> April 1816 



CASE IX 

Q Is a son given (Dattaca) entitled to inhent fiom his 
natural father ? 

B A given son has no right to succeed to his natural a son given 
parents, as Menu says " A given son must nevei claim the not^mhent^s 
family and estate of his natural father The funeial cake propertyr*^**^* 
follows the family and estate, but of him who has given 
away his son, the obsequies fail ” 

Zillah Shahabad, 

May 13th, 1816 


CASE X 

Q 1 If a woman, asserting that she had leceived per- A woman’s 
mission from her husband to adopt a son, shall make such she had beon 
adoption, and the granting of the peimission be not sup- her kte hue- 
ported by any other evidence besides her asseition, is the 
adoption legal? auffiment proof 

22 1 If the woman state herself to have been authoiized 
by her husband to adopt a boy, and the sanction be not 
proved by the testimony of witnesses or other evidence, the 
adoption m such case is not legal 


Authont%e8 

Let not a woman either give or receive a son in adop- 
tion, unless with the assent of her husband ” Vasishtha, 
cited in the Dattacachandricd and other authorities 

Q 2, If a dispute arise between an adopted son and his An adopted 
adopting motber, and, to decide it, the adopted son execute !^y biTd 
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Adfftot to take an agreement of the following purport, that his mother is 
SSlTZlto unfai to remain in possession of the landed property during her 

after kie adopt. ^ ^ i 

ing mother's lifetime, and that he is to inherit after her only on the tol- 

death, and to ’ ^ 

forfeit it on lowing condition that should any serious difference occur 

hreadi of the •' , 

condition, between his mothei and himself, he is to lose all his rights, 
and his adoption to be held void ,*does such document, on 
the occurrence of any difference between them, confer a 
legal light on the mother to disinherit the adopted son ? 

ij 2 Under the circumstances stated, such agreement 
does confer the light alluded to on the mother, because 
the owner of any possessions may dispose of them as he 
pleases This opinion is conformable to the Ddyabhdga^ 
Vivddahhangdrnava^ Vvodddrnavaset'iJb, and other tracts 

Autlio'nties 

The text of Ndreda cited in the above authorities • 

Should they give or sell their own shares, they do all that 
as they please, for they aie masters of their own wealth ” 

Musst Taramunee Dibia v Debnarain Bai and Bishen- 
pershad 

Sudder Dewanny Adawlut, ) 

January lUh, 1824 j 

CASE XI 

Q. An inhabitant of zillak Shahabad, (being childless 
at the time,) took his brother’s son, and made him his adopt- 
ed son Subsequently to the adoption, a son was bom 
to the adopting father In this case^ on the death of the 
adopting father, to what proportions of the property left 
by the deceased is each of the sons entitled ? 

'Aa atoted, S. Under the circumstances stated, the property should 
be divided into four shares, three of which will be taken 
* by the son of the body, and the remaining one by tine adopted 
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son This opinion is conformable to the Miidoahard, DaU 
tacamvmdngsd^ and other authorities, as current in the 
district of Shababad, &;c * 

Author^t^e8 

The text ’of Vasiahtha, cited in the above authofities 
When a son has been adopted, it a legitimate soji be after- 
wards born, the given son shaiesja, fourth part” 

Sudder Dewanny Adawlut 

CASE XII 

Q A peison was suivived by his five sous, A, B, C, D 
and E, who enjoyed their fathei *s estate in joint tenancy, 
and then A and C died childless, but the lattei left a widow 
Subsequently to then death, the tliiee suiviving biothers, 
B, D and E, having made a division of the piopcity m 
equal poitions among themselves, liv’^ed apait, and after 
such partition B and E died, the foinier leaving two sons, 
and the lattei a widow and a daughtei’s son, whose adop- 
tion by his maternal giandfathei, E, has been proved by 
unquestionable testimony Aftei E s death. Ins widow and 
daughter’s son took possession ol one-thiid of the original 
proprietor’s property, that is, E’s legal shaie, and exeicised 
the right of ownership ovei it for the space of foui yeais , 
now D and B’s two sons oust them fiom the estate In 
this case, aie E’s widow and daughter’s son entitled to any 
sliare of the oiiginal piopiietoi’s piopeity, or otheiwise ? 
Supposmg E not to have adopted his daughtci’s son, is such 
grandson entitled to inheiit fiom his maternal giandfather ? 


* This IS the proportion to which the adopted son is entitled, 
according to the law of Benares , but according to the law of B|3ngal, 
he may chim a third 
VOT„ II 


X 
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TO separated brothers, the youngest, having 

feOTw his daughter’s son in adaption, died, such adfapted 

son IS alone entitled to the property to which the deceased 
was entitled 

AU these sons aie pronounced heirs of a man who has 
no legitimate issue by himself begotten but should a true 
legitimate son be afteiwa^ds bom, they have no right of 
primogenituie These twelve sons have been propounded 
for the purpose of offspiing being sons begotten by a man 
himself, or piocieated by another man, or received (for adop- 
tion), 01 voluntarily given ” — The two texts of Devala 

** Among those, the next in order is heir, and presents 
funeial oblations on failure of the preceding” — Ydjnya- 
walcya 

The II the daughter’s son should not have been received in 

rits aiier the adoption, in the filst instance E’s pi operty will go to his 

^Biii^hter 

widow, and m default of hei, to the hejr who is next in order 

“ The wife and the daughters,” &c — Ydjnyawdlcya 

Vishnu — “The wealth of him who leaves no male issue 
goes to his wife ” 

The daughter’s son is an heir, and property devolves on 
him accoiding to the order of succession 

“ Let the daughter’s son take the whole estate of his 
grandfather who leaves no (other) son, and let him offer 
two funeral oblations , one to his own father, the other to 
his maternal grandfather ” “ If one die, leaving Neither BOn 
nor grandson, the daughter’s son shall inherit t}ie estate ; 
for, by consent of all, the son’s son and the daughter’s son 
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are alike m vespect of the celebration of obsequies.”— 
and 

Zillah MwzC^pore, 1 

July 18^, 1808 j 

CASE XIII 

Q. A person named Sheonath, an inhabitant of Bengal, 
and propnetoi of half an ancestial landed estate, died in the 
year 1204# B S, leaving a pie^ant widow by name Bhu- 
guvutee, and an uterine brothei named Govindpershad , 
in the same 3 ’ear hia widow brought foith a daiightei. which 
was named Ounga Mya,the widow died m 1207 B S 
Gunga Mya, in the year 1217 B S was maiiied to a peison 
called Eamkishub Dutt Govindpeishad, the oiigmal pro- 
prietoi’s brother, died in the j^eai 1218 B S, leaving 
Kishetikishore a son, and Daya Mj^a a daughtei In the 
year 1226 B S, Eamkishub Dutt, the husband of Gunga 
Mya, died childless Whether, on the death of the ongmal 

* “ The re&erend Saunaca Mum (as he is called by Goverdhana) 
aiys, Brahmins should adopt sons from among then own Sapindasy 
and on faQure of Sapindas^ from among those not Sapiudas Among 
Sapindas, the brother's son is to be considered as the best If a bro- 
ther's son does not exist, a Sapinda who is also a Sagotia is to be cho- 
sen. If such IS not to be found, a Sapinda not a SagoU a If such is 
not to bp found, a SagoU a not a Sapinda , and if sucli is not to be 
found one neither a Saqotia^ nor a Sapinda • But in no case a sisten^s 
or a daughtei^s son, or those whom common sense prohibits the adoptum 
of, such as a brother, a paternal uncle, or a maternal uncle Among 
the three classes, 1 e Brahmin, Cshetria, and Vai^ya, adoptions should 
be made of one of the same class. The son who was not the first bom 
is to be given in adoption. Among the Sudra% the adoption of a sis- 
ter's son and daughter's son is valid " — Considerations on Hindu 
liaw, f age i50. 

The^ above extract is, I take it, a true exposition of the law of 
adoption , and we must suppose, though it is not distinctly stated, 
thftt the partlira in the case which gave nse to the question in this in- 
stahee were jSudras , otherwise the reply does not seem consonant to 
law. 
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proprietor, was his widow Bhuguvutee, or his brother Go- 
vindpershad, entitled to inherit his estate ^ If the widow 
was the proper heir, whether was Govindpefshad or her 
daughtei Gunga Mya entitled to inherit the estate on her 
death ? If the daughtei was the pioper heir, and if she by 
consent of hei husband adopted a son, was such adopted 
son entitled to inlieiit the estate on hei death, and if he 
was not, who was the pi oper heir on whom ‘the "estate 


should devolve aftei the death of Gunga Mya? 

Ancesiral R On the death of Sheonath, his pioperty belonged, of 
TffoporW which ” 

had devolved right, to his widow Bhuguvutee, and not to his biother 

vnu\St*at^her Govmdpei shad , for the estate of him who dies leaving no 
adop^° B othei hell down to a gieat-giandson, devolves by the law 
of hwfethOT.^^* of inheiitanco on his widow On the death of Bhuguvutee, 
the estate which she had inherited fiom her husband should 
devolve on her daughtei, who was unmarried at the time 
of hei husband’s death, and not on the brother of Sheonath , 
for, by the law of inheiitance, of the three descriptions of 
daughters, that is, the unmanied daughtei, she whose hus- 
band is living, and of whom theie is probability of a son being 
boin, and the daughtei who has boine a son, the fii*st men- 
tioned has the best title to the succession, m default of 
other piefeiable heirs , but the son adopted by Gunga Mya, ^ 
by the consent of hex husband, has no title to the estate to** 
which she had succeeded, because, according to the Ddyeb- 
bhdga, an adopted son has no legal claim to the propeity 
of a Bandlm or cognate , and accoiding to the interpretation 
of the text of Menu, which admits adopted sons to the 
right of succession collateially, the meaning is, suocessidn 
to the pioperty of persons belonging to the same family 
the adopting fathei, as fully appeal from the 
Mooktdvalee, compiled by Cullucabhatta, and other au- 
thoiitiea On the death of Gunga Mya, therefore, the 
estate left by her father, to which she bad succeeded 
the death of hex mother, and her right to which hmit- 
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ed to a life interest, should devolve on Eishenkishore, the 
brother’s son of her husband, because when an estate 
devolves on a childless widow, who is held to be half the 
body of her husband, it leverts at hei desith to the hens of 
her husband. So an estate which had devolved on a daugh- 
ter, who has a weaker claim, should, afoitiom, revert to 
the heirs of her fathei 

Authority The text of Ydjny^tiualcya, cited in the Ddya- 
bhdga and other law tiacts The wife and the daughteis, 
also both parents, bi others likewise and then sons, gentiles, 
cognates, &c — (Ddyabhdga, 160) 

Sudder Dewanny Adawlut, 

September let, 1821. 

Gunga Mya v Kishenkishore Chowdlny and others 
CASE XIV 

Q 1 A, the proprietor of a raj and zemindaree, died 
leaving three sons, B, C and D His estate descended 
entire to his eldest son B B died leaving a son E, on whom 
the estate devolved entiie C died leaving two sons, F and 

G, the former of whom died befoie E D died leaving a son, 

H, who also died before E G has a son, I E died childless, 
and on his death his widow, J, took possession of the estate, 
and without his permission adopted a son, K (the father of 
L), obtaining, howevei, the* consent of her husband’s rela- 
tions, under whose contiol she was living On her death, 

I, the son of G, claims possession, as hen to hei husband, E. 

Is the adoption by J legal or illegal, and by viitue of it 
does the estate in question go to K, the son so adopted, and 
his heirs ? 

JS 1, Although according to the Viramitrodaya and Theadoptwaa 
VyavaJutra Kouatubha, the adoption of a son by a widow, ^son, wiUiaut 
having obtained the consent of her husband’s relations, has 
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h»«)»aiid, IS been dodared valid, yet as this dochine ha» been refuted m 

T b. e 

ooBMitt of her the Baitaeamtmdnqsd, the adoption of E, the father of L, 

hmtoand’B heim 

wnotenffloient, w j the widow of E, Without the consent of E, as admitted 

aoeordingtothq •' 

law of Benares by J, IS illegal, accouling to the authoiity of th^ Dattaca- 
mimdngsd, which is cuiient in Gorukhpore 

Authoi ities 

Authority for 1st Accoidinglv VimiJitha 01 dams Let not a woman 

the a b 0 V e ” ' 

opinion give or leceive a son in adoption, unless with the assent of 
her husband ” Fiom this the incompetency of the widow 
IS deduced, wheie tlic assent of hci husband is impossible 
Noi should it be aigued, that the assent of the husband is 
only lequisite for a woman whose husband is living, on the 
principle ol her beiLg subject to his contiol, but not so for 
a widow , because mention is made of women generally, and 
dependency on coniiol is not the cause assigned Her 
dependency on control has been declared in another text 
“On default (of lici husband), her kinsmen,” &c Should 
it be aigued, that she may adopt a son with the consent of 
the kinsmen, that is wrong, foi the term husband would be 
iirelevant, and the purpose would not be attained Now 
the purpose of the husband's sanction is, that the filiation 
as son of the husband may be complete, even by means of 
an adoption made by the wife — Dattacamvmdngsd 

Q 2 If the adoption of K is illegal, to ^ whom among 
the descendants of A does the ancestral estate belong, after 
the death of J, who has lately deceased ^ 

iSidoouBuiof iJ 2 As the adoption of K has been shewn to be illegal 

that is to a» 7 , according to the DattaeamvmdngsA, the estate of E, which 

the son of his 

ttUier’s bro-had descended to him entire fiom B and A, will eo to O. 

ther, IB heir on ^ p > 

the«Mtbof to the second son of C, and giandson of A, from the (sircum- 

tndow< to to ° ■ 

«iwN^ NUte stance of C and D, the two younger sons of A, and F tho 
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elder boq of C, and H the sonjof D, having died before E * bad de- 

and on the death of G it will go to his son I This opinion provided there 
' ^ ^ benoaearerro- 

IS deUvered in conformity to the MiMeshard, which is cur- 
rent in Qomkhpoie 

Authoniies 

l8t--“To the nearest Samnda the inheiitance next Authoniyfor 

the above opi- 

belongs” — Text of Menu, cited in the Mitdcshaid nion 

2nd — Gentiles aie, the paternal grandmother, and rela- Ditto 
tions connected by Juneral oblations of food and libations 
of water Here, on failure of the fathei's descendants, the 
heins are successively the paternal giandrnothei, the pater- 
nal grand^ther, the uncles and their sons , on failiiie of the 
paternal grandfather’s line, the paternal gieat-giandmothei, 
the gieat-grandfathei, his sons and then issue, inheiit In 
this manner must be uiidei stood the succession of kindred 
belonging to the same gcneial family, and connected by 
funeral oblations If theie be none such, the succession 
devolves oif kiridied connected by libations of water, and 
they must be undei stood to leach to seven degiees beyond 
the kindred- connected by funeral oblations of food or else 
as far as the limits of knowledge as to biith and name 
extend Interpretation by the authoi of the Mitdcshard of * 
the text of Ydjnyawalcya " The wife and the daughteis, 
also both parents, and brothers likewise, and then sons, 
gentiles, cognates,” &c — Mxtdcshaid 

Q 3. Is M, the widow of I, (who has lately deceased,) 
entitled to retain possession of the estate duiing hei life- 
time ? 

* The cousin on 4;he father’s side is the seventeenth in the order 
of raepession In this case the widow, J, had no right to possession 
dunngher lifetime , but the question of her tit^e was not agitated, 
she being dead* 
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And IS N, the only son 

of 0, entitled 

to succeed to the 

estate either duiing the lifetime of M, or after her death, m 

ngh^of his adoption ^ 



THB following IS A SKETCH OF THE FAMILY IN THIS CASE 


Proposttus 



A 

BodliDiul 

A 


B 

c 

” A 

I) 

Bhriwanee * 

Luchmun 

A 

Anund 

3 4 ] 



Bukht Koonwur Bhecni KiBhenpeisaud Shoo 

Oovmd. 

1 

K 

i 

M 

Adopted son Pertaub 

Ajeet Debraj Koonwur, Iteapt 

1 


1 

N * 

Sbumsbeer, 


Adopted son 


Tejmul, only son of Sreejeet 

^^Aocordin^to R 3 Now after the death of I, his widow, M, is not 
nares a iMdow entitled to letain possession of the estate duiing hei lifetime, 
suo^ion^* to ■which descended to him eutiie, because accoi^ding to the 
moperty^LThor the widow IS Only entitled to the divided propei ty, 
moveable and immoveable, left by hei husband The law 
of aon giving and ieceiving,in adoption, of an only son 

w invalid jf^ theiefoie, O gave his son N to I for the puipose of adop- 
tion, and I, in concert with M, adopted him accordingly, 
such adoption is not valid, and N had no right to succeed 
to the undivided immoveable estate left by I, either duiing 
the lifetime of M, or after her death If 0 ^ve his son 
N to be adopted by I, with the stipulation that he should 
be a son of both, and I received him accordingly, and adopt- 
ed him with the neccssaiy ceremonies, then such affiliation 

* This constitutes the grand difference between the law of Bengal 
and the law of Benares relative to a widow's succession to her cfiild" 
less husband’s estate, the former admitting it in all cases, whether the 
estate is divided or undivided and the latter only m the case of a 
divided estate 
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is termed Dwamuehyayuna form of adoption, which 
signifies, that the person adopted is the son both of the 
giver and receiver. Such adoption is allowable accoiding tJniesg so- 

® , oordingto 

to the Dattammi/mdngsd, which is curient in Gorukhpore the Dwamuah- 
, ^ 7 1.7-7 ’yoyema formof 

and N, being the Dwamuahyayuna son of I, by means oi adoption, by 

which the per- 

such adoption will take the estate of I, even during the life- son aflaiiated is 

^ ^ 7 7 7 /. considered to 

time of M, his widow This opinion is deliveied in confoi- lie the 
mity to the Mitdcshard, the Dcuttacamimdngsd, and other and his adop- 
authorities current m Goiukhpore 


Autho7itie$ 

1st When a man who was separated from his coheiis, 
and not reunited with them, dies, leaving no male issue, his 
widow, if chaste, takes the estate in the first instance 
— Mit&cshard 

2nd Let no man give or accept an only son, for he is 
destined to continue the line of his ancestors” Text of 
Vasuhtha, cited in the Mitdcshai^d, Dattacamimdngsd and 
other authorities 

3rd ** By no man having an only sou is the gift of a son 
to be ever made ” — Text of Sounaca, cited in the Dattaca- 
mimangad 

4th But the father has not authoiity to give away oi 
sell a son ” This text relates to the case of an only son 
— DaUacamimdngaa 

6th. Accordingly, given sons and the rest (who aie sons 
of two fathers) aie of two descriptions, perfect Dwamu- 
ahyayunaa and imperfect^ Dwamuahyayunaa Those aie 
c&lled perfect who aie adopted attei this stipulation 
between the natural and adoptive fathers, " This is son of 
us two” The impeifect aie those who aie initiated by 
VOL. 11 . V 
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their natural father in ceremonies ending with that of 
tonsure, and by the adoptive father in those commencing 
with the investituie of the characteristic thread since they 
are initiated undei the family names of both, they are 
sons of two fathers, but imperfectly so — DoAtacami- 
mdngsd 

6th Those who piesent the funeral oblation take the 
inheritance in the order of propinquity — Mitdcshard 

7th Of these twelve sons abovementioned, on failure of 
the first lespectively, the next in order as enumerated must 
be considered to be the giver of the funeral oblation or per- 
former of obsequies, and taker of a share or successor to the 
effects . — Mitdcshard 


Q 4 And if not, that is to say, supposing such adop- 
tion to be invalid, and the widow M, to have the right of 
possession duiing her lifetime, which among the descend- 
ants of A will succeed after her death ^ 


An answer to these questions is required to be delivered 
according to the law of Gorukhpore 

The nearest i2 4 After the death of M, supposing her to have the 
band will sue- right of possession during hei lifetime, and the adoption 

060d to tllO ^8** 

tetoofa widow of N to be invalid, the nearest heir (of her husband) alive 
▼oiTod on her at the time of her death will succeed The authonty for 

at h 0 T hus* 

band’s death, this IS Similar to that adduced in answer to the third ques- 


tion 

Sudder Bewanny Adawlui 
Srd Jantmry 1815 


'} 


Bajafa Shumsheer Mul, appellant v, Banee X>ilraj Koonwui', 

respondent 
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CASE XV 

Q. 1. A person of the Cait class adopted the second son 
of a person distantly related to him by the paternal side, 
such person having no other son living at the time when 
the adoption was made In this case, is the adoption legal, 
or otherwise ^ 

R 1 Under the circumstances stated, the adoption is The only son 

* - , of a distant re- 

illegal, according to the text of Vasishtha An only son lation cannot 
, ® X » P •'be received in 

let no man give or accept, &;c , adoption 

Q 2 If the son of a person by his senior wife be dead, 
and subsequently another son be born to him of his junior 
wife, in such case, is the son subsequently born substi- 
tuted for the eldei son, and consequently not a ht subject 
to be given or received jn adoption ^ 

a 

B 2 If after the death of the son by the senior wife, the Nor the a- 
junior wife have brought forth a son, such second son is ^JtghMrSfe 
considered m the light of a fiist boin, it being assigned to 
him to perform the duties of primogeniture Theiefoie 
such son cannot be given in adoption oi affiliated by another 
individual 

ZUlah Sarun, ^ 

Janttary 7tk, 1809 j 


CASE XVI 

Q 1 * Is a woman of the Brahmimcal class (inhabitant 
of Tirhoot) competent, without her husband’s permission, 
to adopt a son as her Kurtapootra, with a view of secur- 
ing the due performance of her ezequial rites ? Supposmg 
her to have once adopted such a son, and subsequently to 
disclaim the adoption, in this case, can such adoption be 
considered as good and binding ? 
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permiBBion, 


(^abitot^S ^ ^ xjhildless Wife of a Brnhimn in Twhoot is 
adopra VrSr? to adopt a person of het own class as her Kurtob 

hw* huTb^^s -ffrifi'imapoofm, foi the performance of her exequial 
rites, even though she may not have been authorized so to 
do by her husband Menu '"He is " considered as a son 
made or adopted, whom a man takes as his own son, the 
boy being equal in class ” Boudhdyam,a “ He whom a 
man adopts, the boy beirTg equal in class, and consenting 
to the adoption, is a son made” 


" By a man destitute of a son, must a substitute for the 
same always be adopted ” 

Fiom these texts it may be inferred, that a woman may 
adopt a son for the peiformance of her exequial rites It 
is not laid down by the legal authoiities, that the husband's 
pel mission is necessary to the adoption of a son made, but 
such adoption takes place agreeably to established usage 
If the woman, aftei such adoption, be desirous of receding 
from it, and disclaim the adoption, the filiation of the son 
made cannot be set aside, for there is no text autborizmg 
the reversal of an adoption 

Q 2 Is the woman competent to adopt a minor as her 
Kurtapootra, after his having been initiated by the cere- 
mony of Upanayana, or investituie with the maiks of the 
class ^ 


And after tbe It 2 The womaii IS competent to adopt a boy of her 

own class, whose Upanayana ceremony has been perfoimed, 
with his parents’ permission, as her Kurta or Kritimfia- 
pootra In the case of adopting a son in the Kritima form, 
the consent of both the parties is necessary, and, the boy 
adopted not being mdependent of his parents, their 
sanction is required. This opinion is consonant to the 
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doctrines of tho letumed Vdcheapatimiera and others, 'vHiose 
works are current in Mithila 

ZUlah Pwmea, 

August 4tk, 1809. 

CASE XVII 

Q. 1 There weie three biothers (landed proprietors) 
who jointly possessed an ancestral immoveable estate, and 
one of them, having no male issue, adopted the son of one 
of his brothers as his Kurtapootra, or son made , in this 
case, IS such adoption good and valid ? 

B 1 One of the three biotbeis abovementioned being a son of a 
destitute of male issue, and havmg adopted the son of one 
of his brothers as his Kritrvmapootra, or son made, (com- 
monly- called Kurtapootra,) such adoption is legal Atn 
says " By a man destitute of a sop,” &c 

Q 2 When the childless bi other adopted the son of his 
brother as his Kurtapootra, the bo 3 ' was the only issue of 
his parents In this case, is it allowable that an only son 
can be adopted by his uncle as his Kurtapootra ? 

B, 2 Under the circumstances stated, the adoption is Ereiithi^h 
legal, by reason of its having been made by the uncle The ^ 

text of Vyaaa “ Accordingly, Bhairava at one time 
cohabited with Urvasb, a celestial nymph, and procreated 
on her a son, named Suvcua Vetala also affiliated him as 
his son . and in consequence, by means of this son, both 
attained salvatum ” 

ZUlah Tvrhoot, 

Jwne 22fnd, 1824 

CASE XVIII, 

Q. A Sudra, with the intention of making him his adopted 
son, took a boy of four years old from his brother, and 
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supported him, and pei formed the ceremony of his marriage 
under his own (the adopting father's) name Subsequently 
to this, the adopting father had three sohs by bis lawful 
wife Now, supposing the prescribed ceremony for the 
adoption not to have been performed by the individual in 
question at the time when he took the boy, m this case, is 
the adoption complete, so as to entitle the adopted son to in- 
heiit the property left by the adopting father, or otherwise ^ 

t 

An adoption B It appears in this case, that the Sudra did, with the 
JJithont the ob- intention of adopting a son, take a boy of four years old 
fiom his brothel, and suppoited him , that he performed for 
ed forme ceremony of mariiage under his own name, and 

shoitly after had three sons by lawful wedlock, and that 
the presciibed ceremony foi adoption was not performed 
by him at the time of his taking the boy for the purpose 
of adoption Here, according to law, the affiliation of the 
boy cannot be considered as complete, nor is he entitled to 
the propel ty of the peison who took him for adoption 
This opinion is consonant to the doctiines cited in the 
Dattacamimdngad, Dattacachandricd, Vivddachintdrmm, 
and other authorities 


Authorities 

The same author piopounds a special rule, should the 
due form tor adoption not be observed " He who adopts 
a son, without observing the rules ordained, should make 
him a participatoi of the rites of marriage, not a sharer of 
the wealth” The meaning is the marriage only, of one 
adopted, without the form for adoption, is to be performed , 
no wealth is to be bestowed on him on the contrary, 
in such case, the wife and the rest even succeed to the 
estate for, without observance of form, his filial relation is 
not produced. Therefore the filial relation of these five sons 
proceeds from adoption only, with observance of the form 
of either , not otherwise Of gift, acceptance, a burnt sacn- 
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fice, and so forth, should either be wanting, the filial rela- 
tion even fails ” — ^The Datta<mnAmdng8d 

“ In esse no form as propounded should be observed, it 
will be declared that the adopted son is entitled to assets, 
sufficient for his marriage And as a text recites, " Let 
the father initiate his own sons,” the initiatory rites even, 
of the adopted, which are yet to be completed, subsequent 
to adoption, are to be peiformed by the adopter , and thus 
the practice of all the ancients even, m respect to the adop- 
tion of a son, unlimited to any particular time, is upheld 
For the construction suggested (by us, of the supposed 
extract from the Pturdnas) is self-evident Accordingly, 
an author declares, the non-succession to a share, of one 
adopted without observance of mle “ Him existing, a son 
bemg created, and a son given existing, one bemg adopted 
informally , that estate is his only, who is justly master 
of the father’s wealth ” — Menu. “He who adopts a son, 
without observing the rules ordained, should make him the 
participator of the rites of mairiage, not a sharer of the 
wealth.” — ^The Dattamcha/tidmea. “The boy who was 
adopted without the form prescribed by law, is a semblance 
of a son, and is not entitled to participate his wealth ” — The 
VvvddcKhintdrriam * 

Calcutta Court of Appeal,^ 

April 20th, 1810. j 

CASE XIX. 

Q * A person, having a son, left directions with his wife, 
while afflicted with disease, to adopt a son, and died Sub- 
sequently to his death, the widow apphed to the court for 


*But the exact observance of any particular ceremonies is not 
necessary. It is sufficient that certain of the forms prescribed for 
adt^on are gone through, with a view to prove unequivocally the 
intention of the adopter 
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permission to make an adoption. In this case^ can the 
widow be pennitted to adopt a boy, the son of her husband 
being alive at the time ^ 

jB. Although the husband left diiections with his wife 
to adopt a son, yet she cannot make an adoption while a 
son of her husband is living , for it is prohibited to a wife 
to adopt a boy while a son is living * 


The mcompetency of one having male issue is signified by th^ 
term “only** in this passage. “It would follow that the adoption 
of a son, by one whose son had died, notwithstanding the existence 
of a grandson, were without reason It therefore results, that one 
mdy destitute of a grandson, and great-grandson, may adopt Mr 
Sutherland, in his Synopsis, commenting on this passage of the 
Dattacouihandricd, observes “ It is necessary that the person pro- 
ceeding to adopt, should be destitute of male issue capable of perform- 
ing those rites By the term issue, the son’s son and grandson are 
included It may be inferred, that if such male issue, although 
existing, were disquabfied by any legal impediment, (such as loss of 
caste,) from performing the ntes m question, the affiliation of a son 
might legally take place ’* 

This IS unquestionably an accurate exposition of the law of adop- 
tion The author of the Vivddahhangdrnava^ however, observes, that 
“ the adoption of a son given, although a son of the body be living, 
being thus valid, he shall have a third part of his share, m the same 
manner with a son given, subsequently to whose adoption a son of the 
body was born ,** and that Sr% Dharaswdmi^ in his gloss on a verse of 
the Sr% Bhagavata, (“ To Buchi^ 0 king * with the consent of Setampa, 
he gave Actuti^ imposing on her the duty of an appomted daughter, 
although she had brothers bvmg,”) cites a text of law on the benefit 
arising from a multitude of sons, to explain the motive for desinng 
many children when a subsidiary son is adopted, even though a prin- 
cipal one be livmg “ Many sons are to be desired, that some one of 
them may travel to Oaya ” It is written also in the Mahahhd/rata 
and other works, that ^^Pdndu, having other male issue, accepted of 
Bhma^ Arguna^ and other sons of his wife ” And the author of the 
DcAtacaeowmudi impugns the doctnne laid down in the DaMaT 
camxmingsd^ and mamtains that it is absurd , contending, that if the 
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CASE XX. 

Q A ma^^of tjie first class, while afilicted with leprosy, 
adopted a son In this case, is the adoption good and 
valid ? 

i2. A person afflicted with leprosy is mcoinpctent to a leper oan- 
adopt a son, for he bears the impuiity iiW death, conse- 
quently the adoption must be coneidcicd as void * 

CASE XXI 

Q A person having been afflicted with leprosy, oi the 
like disease, perforins the expiation (Prayaschiita) ordain- 
ed in the law for it, and adopts a boy as his son In 
this case, is the adoption good and legal, or otherwise ^ 

B The person afflicted with leprosy or the like disease, Unless he 
after his performance of tho prescribed penance, becomes liiY® 

expiaUuzi 


authority of Menu, Vmoamitra, Pd?idu, and others be not coiibidered 
to justify any practice, it is vain to seek for any other guide In tjio 
same work, however, the following condition is declared “ A man, 
though possessed of male issue, may adopt another son, the 
sanction of such mue ” 

• 

It may, on the whole, be safely concluded, that whatever may have 
been the law or tho pracuce in former ages, the simultaneous adop- 
tion of two sons, or the affibation of one by a person who kis a son 
(either his own issue, or adopted,) living, is now illegal, according to 
the concurrent testimony of the most approved authorities 

* It is not distmctly stated in this ease whether the leper pei- 
formed the prescribed expiation Certainly the opinion is correct, 
provided the leper have not performed expiation , but if performed, 
the adoption is legal, for the impunty of the leper is removed after 
penance performed. See the following case. 

VOL. II 
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purified, and is competent to perform Pawanu, or double 
rites and ceremonies, as declared in the Veda , therefore 
the adoption made by the peison so purified is good and 
legal * 

* The opinion is correct, but the law oflScer by whom it was deh- 
vered has omitted to support it by any authority. The following 
passage from the Digest of JaganndtJia may serve to supply the 
omission liagJiunanda^m holds, that expiation for a man afflicted 
with elephantiasis, or other similar disease, is ordamed for the pur- 
pose of enabling him to perform ads of religion ordamed in the Veda. 
By parity of reasoning he becomes competent to inherit property, as 
well as to perform rehgious ceremonies ” 



CHAPTER Vn. 


CASE 1. 

Q. A person died possessed of some leal and personal 
property, partly ancestral and partly acquired, leaving a 
widow under age. In this case, is his fathei-in-law (tho 
father of his widow), or his grandfathei’s brother, (whether 
he lived with the deceased in union or was separated fiom 
him), entitled to manage the cstatq ? 

Jt, The management of th^ estate of the infant widow The manage- 
first rests with her husband’s i elation^ that is^ his gi and- 6s t ate which 
father s brother^ but not with her own father, while such a mmoi widow 
relation exists in default of the husband’s relations, her husband’s roia- 
father becomes her guardian , as is laid down m the text of her' Wn rcla- 
Ndreda quoted in the Bdyabhdga’ "When the husband S default™ 
is deceased, his kin are the guardians of his childless widow. 

In the disposal of the pioperty, and caie of herself, as well 
as in her maintenance, they have full power. But if the 
husband’s family be extinct, or contain no male, or be help- 
less, the km of her own father are the guardians of the 
Widow, if there be no relations of her husband within the 
degree of a Sajymda.” 

ZiXUiiJi Hooghly, } 

Jv^ Sth, 1815. j 
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CASE II 

Q. A tninor orphan has an elder adult brother and two 
Bisters, who are also adult and mariied. In this case, which 
of the individuals above specified is, according to law, 
considered to be the guardian of the minor, as far as concerns 
the disposal of him in marriage ^ 

Order of re- Jt The elder brothei is alone competent to dispose of 

lations entitled ^ ^ 

1° minoi in marriage, , because ifc is laid down in the 

M^tdeshard, that in the first instance, the father is to 
pcifoim the mitiatoiy ceremony, such as the marriage of 
his dauglitei , in default of him, the giandfather , on failure 
of the grandfather, the biother, the uncle and his son (next 
in ordei), and that on failuie of all the persons above 
cnumciated, the mothei has the light of disposing of her in 
maniage Therefoie the light of disposing of the boy in 
maiiiage in this ca&e lests solely with his elder brother. His 
sisters and their husbands have no right to interfeie. 


minor in mar- 
riage, 


ZMali AllcHuihad, 
January 10th, 1821 


n } 


CASE III. 


Q In the case of a childless widow who is a minor, and 
whose father and husband’s sister’s son are both living, 
which of the individuals in (xuestion is entitled to the 
management of hei piopeity * » 

The father B Of the mdividuals above specified, that is, the 

cannot act as . 

euerdum to a Widow’s father and hei husband’s sister’s son, the latter is 
vhUe her hue- her pioper guardian in respect of her maintenance, aad 
® in the disposal of the propeity and care of herself, as on 
her death, he is the successor to -the property This 
opimon is conformable to the Ddyahkdga, Ddyacremasan- 
graha, Ddyatatwa, and other authorities. 

ZMah Jungle Mehals, 

July 2nd, 1822. 
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CASE IV 

Q A landed proprietoi died, leaving two minor sons 
Tbe motlier and paternal uncle of the minors are living In 
this case, does the guardianship of the minors’ person and 
estate rest with their mother, or with their paternal unde ? 

R. The guardianship of the infants m respect of then The 
peison and property, rests with then mother , but if the He 
mother sell or otherwise alienate their property, excepting 
always a case of necessity, as if food and laiment be abso- HMMmdee 
lately requisite, she should be divested of the management 
of die estate, and it should be confided to then uncle, sup- 
posing him to be competent and honest. 

Zdlah 24t-PergunnaJis, ^ 

May lOih, 1810. j 


CASEY 

Q A person died, leaving a widow and son The widow, 
during the lifetime of her son, brings an action agamst 
an individual for some of hex husband’s immoveable estate 
In this case, should the action by her, accordmg to law, 
be held to be admissible, or not ? 


B. Where the son of the deceased proprietor is living,, a wido-w 

* ' uavinf E fion 

the suit instituted by his widow claiming his property may sue for her 
cannot be admitted unless the son be a minor, that is, unless J 
he be under sixteen years old, in which case the action 


by h^ on his behalf should be held to be admissible, she 
acting the part of his guardian. 


Moorshedabad Court of Appeal , ) 


February 15th, 1814 


f 




CHAPTER Vlir. 
(S^t f&Xtt 


CASE I 

Q 1 A person assigns his whole pioj^erty, or apart Property 
of it, by a wiitten instrument to another, mentioning in the 
instrument, that during his and his wife’s lifetime, they^^?!tuif pu?- 
should retain the property assigned in their own possession, f^Syb^^en 
and that after their death, he (the assignee) having performed 
their exequial rites, should enjoy it , but some time aftei- 
wards he gives a part of the piopeity so assigned to 
another person, and dcliveis the gift into the lattei donee’s 
possession Under these circumstances, has the last gift 
validity, or will it be annulled on the strength of the foimer 
one^ 

H 1 Supposing the person to have assigned the pio- 
perty in favour of a Brahw/in for perfoiming religions 
ceremonies, as the woiship of idols, solemnization of obse- 
quies, and the like, and the assignee should perfoim the 
required conditions, the latter gifc cannot be considcied 
good and vahd ; but if he have bestowed it in the piesence 
of the former assignee, and the latter donee have enjoyed 
it without molestation, then the last gift is irrevocable 

Q 2. If the assignol’, during the time he letamed the 
piopei*ty in his hand, transfeiied a pait of it to anothei 
pel son by deed of gift, and put him (the lattei donee) into 
possession of the gift, and again dispossessed him theiefiorn, 
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in this case, can the latta* donee brings an action against 
the donor for the gift in virtue of the deed ? 


Aa action for JR 2 Under the circumstances stated, the latter donee 

diapoBBeB-, , 

81 on will ho IS autholized to sue the donor to obtain possession of the 

a^ainft gift, and the donor is bound to satisfy his claim. 

donor, 

Q 3 The former'assignee, on the death of the assignoi, 
having peiiormed the acts required in the deed of assign- 
ment, claims the propcity Occupied by the latter donee , in 
this case, is the assignee entitled to such property ? 


And n donee JJ 3 Supposing the assignor to have bestowed immove- 

in actual poa- ^ ° n , , i v 

BOBBion IB not able or other property which he bad in his own posses- 
a previous as- sion on another person, and to have put the donee into pos- 
signoe sesion of it, then, on the death of the assignor, the assignee 


cannot legally sue the latter donee for the property 
Should the assignee have fulfilled the injunctions prescribed 
in the deed, he is entitled to the assignor’s whole pro- 
pel ty, excepting that part which was given to the latter 
donee. 


be^retamed^m ^ ^ peison having made a gift of his real and pei- 
the hands of sonal propcitv to another, executed a deed to that efiect In 

the donor. a a ^ 

this case, is he (the donor) competent to letain the gift in 
" his own possession for the peiiod of fifteen or twenty years ^ 

jB 4 The donor is incompetent to keep the gift in his 
own possession This is a leceivcd maxim 

Calcutta Court of Appeal, 

March 5rd, 1803 j 

Govmdiain Misiav Kishorelaul Sookul. 


CASE II 

Q A certain farmer had a family by his two wives, that 
is to say, by the fiist wife two sons, A and B, and by the 
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second two "^ons, C and D, and a daughter, E His son A 
having separated himself from him, lived apart, and left the 
family house. His (the fathei’s) eldest wife died before he 
contracted a second mairiage, and his three sons, B, C and 
D, and his second wife, lived with him as an united family 
until his death Subsequently to his death, his three sons 
(who lived with him jointly) held the farm, and lived • 
together as an undivided family After some time, howevei, 
being unable to discharge the leht due fiom the fairn, they 
resigned it, sepaiated, and quitted their dwelling-house. 

After such separation they nevei re-united C and D lived 
again in their father’s house, and C alone obtained a portion 
of his father’s faim Some time after, B returned, and resided 
in a loom of the house C and D died, leaving neithei child 
nor widow Subsequently to their death, their mother got 
possession of the faim, and discharged the lents due She 
then executed a deed of gift of tl^e whole farm in favour of 
hei daughter E, and her daughtei’s son for then support 
and for her own exequial rites, and died Now B claims 
the property given by Ins step-mothei Undei the^^e cir- 
cumstances, IS the claimant entitled to inherit it, oi is the 
gift legal ? 

R If the donor enjoyed the faim by light of mheiitance a mother is 
as heir to her son C, m this case, she was not competent to to 
give the whole farm to her daughtei and daughtei’s son, 
without the sanction of her step-son B , consequently the ^^e^te^^from 
farm would, on her death, devolve on the claimant (B) her son, and on 
Should the donor, howevei, have obtained a transfer of the will go to her 
farm in hey own name, and procured it to be registered as ated half bro- 
heirs m the books of the piopiietoi, and thus have obtained 
a new title, under these cucumstances she was authoiized 
to make a gift of it, and thg gift is legal Therefoi e the 
donor’s daughter and her son derive a cleai title by viitue 
of the gift, and B has no concern with it 

ZUlah M'ldnqipore 
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CASE m. 

Q. A landed proprietor had two sons, the eldest of 
whom died, leaving two sons. Subseqaently he (the pro- 
prietor) disposed of his entire ancestral estate, consisting 
of moveable and immoveable property, by a deed of gift in 
favour of his second son. In this case, is the gift legal or 

* otherwise * 

i2 He is mcompetent fo make a gift of the immoveable 
estate which devolved on him from his forefathers to his 

to one son, to 

theexoinBum of second son, without the consent of his eldest son’s sons, and 

the sons of an- 

other eon. the deed of gift is null and void. He is entitled to give 
jewels and other moveables, though inherited from the grand- 
father. This is conformable to the V hvddMratindoara, Mitde- 
(ihard, and other authorities 

Authoritm. 

Tdjnyavxdcya — *' The ownership of father and son is 
the same in land which was acquired by his father, or m a 
conody, or in chattels ” 

“ The father has no power to make an unequal partition, 
or to make a gift of the ancestial property. This is the 

* doctnneof the yM«J<?amiiic(caro.” 

“ They who are born, and they who are yet unbegotten, 
and they who aie still m the womb, require the means of 
support no gift oi sale should, therefore, be made.” 

Tdjnyawalcya — The father is master of the gems, 
peails, and corals, and of all other moveable property . but 
neither the father nor the grandfather is so of the whole 
immoveable estate” 

ZUlah JBhagu Ipore, ^ 

AprinHh, 1819. j 
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' CASE IV. 

Q. 1. A endless widow had obtained her hushand’b 
estate^ consistiiig of land and other property, by nght of 
inheritance. Is she competent to give or sell the property, 
while there are her husband’s other heirs living , and if she 
make any alienation, is it legal and valid ^ 


1 The widow destitute of male issue may give a part a widow 
of her husband’s property of both descnptions, moveable 
and immoveable, for the completion of her husband’s 
ezequial rites , and when she is in want of subsistence for ^ ^ fcr'h® 
herself, she may sell such portion as may pi o vide her with Mbmet- 

maintenance excepting under these circumstances, any 
alienation by her, whether by gift, sale, or otherwise, must 
be considered null and void 


Q 2 Is the widow, without the sanction of her daughter’s 
son, entitled to sell a small portion of the pioperty ? and 
supposmg her to have actually made such sale, should it be 
upheld * 


i2. 2. If the daughter’s son supply her with maintenance, Bnt not for 
she cannot alienate without his consent, and if she bad 
actually sold the property, the sale is null , but in a case 
where the daughter’s son declmes to support her, she may 
sell such portion as may be necessary to her mamtenance, 
without his consent, and the salo should be considered 
legal and valid. 

The authorities for this opinion are laid down in the 
Ddyabhdga : “ Hence, if she be unable to subsist other- 
wise, she is authorized to mortgage the property, or, if 
still unable, she may sell or otherwise alienate it . for the 
same reason is equally applicable. Let her give to the pa- 
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tornal uncles and other relatives of her husHaud, presents 
in proportion to the wealth, at her husband’s funeral 
iites” 

Zilldh Eajbluiye, 

CASE V 

Q If a pel son make a gift of jomt property in a pro- 
portion exceeding his legal share, in this case, is the deed 
of gift illegal * 01 will the llonee leceive the share to which 
the donoi was entitled * 

The gift of E Supposing the donor to have disposed of property 
to ttoexte^f appertaining to the joint stock to a greater extent than his 
Bhafe, own shaie by a deed of gift, that deed does not become 

(in Bengal) jiccai and void , but the donee is entitled to so much as 
may be found to be the donor’s property in the undivided 
estate This is consonant to the Bdyabkdga, Ddyatatwa, 
Vivddarnavaseiu, and other authorities.* 

Zillah Jungle MelioXs, 1 
May 26th, 1820. j 

CASE VI 

Q The maternal grandfather of a person made a gift of 
some lands and houses to his grandson’s wife, who pos- 
sessed the ^ift for some time , and she, while , suffering 
under the disease of which she died, made a gift of the same 
property to hei daughter’s son Her son, having hiS uterine 
sister (the plaintiff), another sister’s son (the defendant), 
and a brother of the half blood, gave away the same pro- 
perty In this case, which of the gifts is legal and bind- 
ing* 


* The law ofScer by whom the above opinion was ddiv«%d has 
omitted to cite the texts of the works above alluded to ; but his 
exposition is, according to the law of Bengal, correct, as may be seen 
by the remark m a case of sale. See Case No. 1 and 16. 
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jR. The gift made by the woman, of the property which 
she received from her husband’s mateinaT grandfather, 

to lu8 £;raxia- 

legal) because the propel fcy given is her peculiar property, son's wife w her 
which by law is teimed Souday%ca, or gift from affec- perty,” o v^r 
tionate kindred , and the gift by her son cannot be con* aiwoiute dinm* 
sideied as valid and legal while she hves, because he has no“‘‘“ 
light of proprietorship ovei it This opinion is conformable 
to the Ddyalihdga, Ddyatatwa Vivddabhangdrnava, and 
other authorities 


Cdtydyana — “ What a woman, either after maniage or 
before it, either in the mansion ot her husband or of her 
father, receives from her loid oi hei parents, is called a gift 
fiom affectionate kindred , and such a gift, having by them 
been presented through kindness, that the women possess- 
ing it may hve well, is declared by law to be their absolute 
propeity. The absolute exclusive dominion of women over 
such a gift IS perpetually celebiated , and they have powei 
to sell or give it away, as they please, even though it consist 
of lands and houses ” 


The followmg is the interpietation of CJiandesivara, cited 
in the Vwddahhangdrnava “ In the mansion of hei 
husband,” the woids are so connected, "fiom hei brother 
or her parents that is meiely illustiativo hence, what 
is received by a woman, either after marriage or before it, 
in the mansion of her husband, or in the house of her father, 
from her motbei, from hei father, or fiom other •persons, 
IS eaUeA a gift from affectionate kmdied ” Cdtydyana 
“ Neither the husband, nor the son, nor the father, nor the 
brother, have power to use or to ahene the legal property 
of a womaa” 

ZiUah Nuddea, 

July Wih, 1820. 
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CASE m 


Q There were two brothers of the whole blood, who 
had some ancestral rent-free lands. The elder had an only 
daughter, but no son, and the younger had two sons. The 
elder disposed of his daughter in marriage, and either gave 
a part of the landed estate for his daughter’s maintenance, 
or the daughter, on the death of her father, acquired it by 
right of succession The ipode of its coming into her pos- 
session does not clearly appear Under these circum- 
stances, is she competent to make a gift of such property 
to a stranger, without the consent of her paternal uncle’s 
sons ? 


Landed ]^o- JJ, If one of the brothers, having contracted his only 
SSa^hter^^ob- daughter in marriage, gave a certain quantity of land out 
iB^era^ of his ancestral landed estate for her support, and the 
daughter took possession by right of such donation, in this 
case, she is competent to give it away to a stranger without 
^ the sanction of her fathei’s brothel’s two sons, as that pro- 
perty la termed the gift of affectionate kindred, over which 
her independency is recognized. If, on the other hand, the 
property became heis by succession, she had no power to 
• give it without her father’s nephew’s consent. This is 
consonant to the authorities prevalent in Bengal. 

* Authorities. 

The texts of Cdtydyanci, laid down in the Ddyabhdga, 
Ddyacramasangraha, and other tracts. — "That which is 
received by a married woman or a maiden, in the house of 
her husband or of her father, from her husband or from her 
parents, is termed the gift of affectionate kindred. The 
independence of women who have received such gifts is 
recognized in regard to that property ; for it was given by 
their kindred to soothe them, emd for their .maintenance. 
The power of women over the gifts of their affectionate kin- 
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died is ever oelebraied^ both in respect of donation and of 
sale, accoicling to their pleasure, even in the case of immove- 
ables.”~-The following is a passage of the Diyahhdga: 

“Let her enjoy with moderation the property until her 
death. After her, let the heirs take it ”* 

“The word “wife” is employed with a general import 
and it implies, that the rule must be understood as appli- 
cable generally to the case of 'a woman’s succession by 
inheritance.” 

ZWak Beerhhoom. 

CASE vm 

Q. A man having two minor sons, assigned his property, 
moveable and immoveable, to his wife by a deed of gift ; 
and now the two sons, being of full age and disposing mind, 
consent to the gift. Subsequently to tho gift, the father 
contracted a second marriage, and the second wife brought 
forth a son, who claims the whole personal and real property 
of his father In this case, is the gift which the father 
made previously to contracting a second marriage to be 
considered good and legal ’ 

B Property presented by a husband, while his two Personal 
minor sons were living, to his wife, on his espousing a 
second wife, is denominated a woman’s piopcrty, and the 
gift by the husband is complete and binding , but that alone 
13 her peculiar property, which she has power to give, sell, 
or use, independently of her husband’s control. The wife 
has no power to give or otherwise alienate the immoveable 
property which she received from her husband : hence, 
though such property be hors, it does not constitute a^ 
woman’s peculiar property, because she has not ludepend- 


* The first hemistich is not here cited. 
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ent power over it Under these circumstanoes, the wife 
has a right only to enjoy her husband’s gift of the real 
estate during her life On the death of the senior wife, her 
issue alone are entitled to take the moveable property which 
she received fiom her husband, because that was her pecuhar 
property The light of the husband endures over the 
immoveable estate which he gave to his wife ; and on the 
death of the husband, all his sons by either wife are entitled 
to inherit it 

“ To a woman, whose husband marries a second wife, let 
him givo an equal sum, as a compensation for the supei- 
session ” “ Or presented to hei on her husband’s marnage 
to another wife, (as also any other separate aequisition,) is 
denominated a woman’s property ” 

“What has been given by an affectionate husband to 
his wife, she may consume as she pleases, when he is dead, 
or may give it away, excepting immoveable property ” 

“ The wealth which is earned by mechanical aits, oi 
which IS received through affection from any other (but the 
kindred), is always subject to her husband’s dominion 
The rest is pionounced to be the woman’s propeity,” 

“ When the mothei is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal estate ” 

The text quoted aie those of Ydjnyawalcya, Ndreda, 
Cdtydyana, Menu, and Fi ihaspaU 

Ztllah Purnea 


CASE IX 

Q A Biahmin, being in possession of some moveable 
propeity consistmg of cash, jewels, gold, silver, and other 
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effeoils, died, leaving a widow and a daughter. The widow 
bestowed all her husband’s property of the above descnp- 
iron on her daughter’s husband In this case, was the pro- 
perty a fit subject to be disposed of by the widow, and will 
it go to the donee in virtue of the gift ^ 

B. In fiefault only of the widow, the daughter can inhe- wftofper. 
rit, consequently the gift made by the widow to her daugh- 
tor’s husband is good, and the donee is entitled to receive 
the property in virtue of the disposition in his favour, 

Autluynties 

« 

The text of Vydsa, cited in the Bdyablidga — “ What 
IS presented to the husband of a daughter, goes to the 
woman, whether her husband live or die , and, after her 
death, descends to her offspring ” 

Ciiy Dacca, 

Maymh, 1818 

CASEX 


d aught 6 r *8 
huBba^d» IS 

he hving?*' 


Q A Hindu woman, about thieo or four hours i)revi- 
ously to her death, and while she was in a state of cxtieme 
weakness, made a gift of her estate, consistmg of lands and 
other property, to a stiangei In this case, is the gift com- 
plete and binding ^ 

i?. If there be neither issue nor any other heir of the A gift by a 

woman of her 

woman, and the property given be not her husbands pro- own property 
perty, and if when she made the donation she was in the good, if ehe 

* have no hens* 

full possession of her mental faculties, the gift is legal and 
good.* 


OUy Dacca, 
F6}yinmry^Uh, 1813 


} 


VOL. 11. 


* See remaik on Case 39, 
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CASE XL 

Q. A Byragee, or religious mendicant, executed a 
deed of gift m favour of a person of liis own order, by 
which he assigned over to him his entire property, moveable 
and immoveable, stipulating in the deed, that on his 
(the donor’s) death, the donee should exercise proprietary 
nght over tho pioperty given. The donee died before the 
donor, who continued m possession of the property during 
his lifetime, and some time afterwards died. Now 
tho donee’s pupil, who is by law considered as his heir, 
claims the property assigned lu this case, is* such pupil 
entitled to tho property in virtue of the deed drawn out in 
favour of his preceptor, or otherwise * 

A silt oondi- H Supposmg the donoi to have assigned his property, 

moveable and immoveable, to the mendicant (the donee) in 
this form, “ that you will derive the light of ownership 
if over my property aftei iny death,” and tho donee to have 
before the for- died previously to tho death of the donor, the donee’s pro- 
perty had not accrued over the things given , and if there 
was no particular provision in the deed that the donee’s 
heir should take, in case he died before the donor, the 
donee’s pupil has no legal claim to such property. 

ZUlaJi Jungle Mchals, "I 
March 29th, 1819. f 


CASE XII. 

Q 1. What are the circumstances which render a ^ft 
null and void ? 


Cinmmstaii- ^1 If a gift IS made by a person under the influence 

whufo a gA u of lust or anger, or having no title or ownership, or being 
invalidated* * o 

y v grievously disordered or disturbed in mind, or intoxicated* 
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or during madness, or in pain, through mistake, or in jest, 
under impulse of fear, or afilieted with gnef, or the like, 
such gift is considered null and void, 

Avthonties 

CMydyana:--*^ What has been given by men under 
impulse of lust, or anger, or by such as are not their own 
masters, or by one diseased, ot deprived of virility, or 
inebriated, or of unsound mind, or through mistake, or in 
jest, may be taken back.”* 

>.• Q 2. If a person, while afflicted by a sickness from which 
he died, made a gift of his piopeity, being however at the 
time in full possession of his mental faculties, in this case, is 
the gift legal and valid ? 

S, 2. Notwithstanding the fact that the gift was made a deathiied 
during a mortal illness, if the donor, at the time \of his ^ ** 
making the donation, was of sound mmd, this gift is legal 
and valid.t 

Q 3. How long* does the minority of a female con- 
tinue ? 


* There are other circumstances which operate to render gifts void, 
as the following : 

What has been given by a minor, an idiot, a slave, or other person 
not his own master, or a decrepit old man, or one disabled, or an out- 
caste, must be considered as ungiven. So must anything given as a 
bribe, through any fraudulent practice, m consideration of work 
unperformed, or m excessive joy, in sport, to a bad man mistaken for 
a good one, or for any illegal act. The authonties for this opinion 
are laid down m the Digest, voL u, treating of void gifts. 

* 

t But see note to Case 39. 
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^ 3 The minority of a female 'cpntinues untal she has 

flftesB attained fifteen cfimplete years of age. 

ZiUah Dinagepore, 

March 20th.l814! 

CASE xm 

Q Is a woman competent to make a gift to her son of 
her father’s estate, consisting of lands and other property, 
which devolved on her by inheritance ? Supposing her 
father’s property to be in a state of joint tenancy with his 
coparcener, can she dispose of the property to the extent of 
her father’s interest ? 

Thsgiftbya B. If theie be neither daughter nor daughter's son of 

coparcener of . 

her share of her father, the woman is competent to give the property 

thejomt estate ^ ^ ^ ^ 

is valid, accord- 'which she inherited fiomher parents to her son, and if 

ing to the law 

of Bengal. given, the gift must be considered good and valid, even 

r though the property given be j’oint and undivided. This 

opinion is conformable to the Ddyabhdga and D&yor- 
tatwa 

Authorities. 

Bdcaha — “ Presents given to a mother, a father, a spin- 
tnal teacher, a friend, a moral man, a benefactor, an indigent 
or unprotected person, and a learnedjnan, are productive 
of benefit” 

» 

Ndreda — " If they severally give or sell their own 
und/mded shares, they may do what they please with their 
property of all sorts , for, surely, they have dominion over 
their own ” 

ZUlcih Nuddea, 

June 7t^,1817. 
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■ ' CASE XIV. 

Q A person purdiased some real property with the pro- 
duce of his ancestral lands, or with his hereditary annual 
allowance in money In this case, is he, having sons and 
sons’ sons, competent to give the whole or a part of such 
property, without their consent, to his daughter and sister’s 
son for their subsistence, or to sell it to them ? 


M, If the individual above blinded to purchased some The gift of 
landed property with the produce of lands descended to whok Umd- 
him from his ancestors, oi with his annual pecuniary allow- 

the produce of 

ance, and give or sell a part or the whole of such estate an ancestral 

estate is good 

(without the consent of his sons and son’s sons) to his and valid 
daughter and sister’s son, he is competent to make such 
ahcnation, because the property given was purchased with 
the produce of the patrimonial estate, which docs not con- 
stitute patrimony, and thero is no prohibition recorded 
against gift by a father of the whole or a part of such pro- 
perty, as his family does not thereby suffer for maintenance, 
and he is independent with regard to such property. This 
opinion is consonant to the DdyahMga, as current in 
Bengal. 

Authorities 


Since hero also it is said the whole,” this prohibition 
forbids the gift or other alienation of the whole, because 
immoveables and similar possessions aie means of support- 
ing the family The prohibition is not against a donation 
or other transfer of a small part, not incompatible with the 
support of the family. 

ZiMcJi Beerbkoom. 


CASE XV. 

Q. 1. A family, consisting of three brothers, haying come 
to a division of their ancestral moveable and immoveable 
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property, separated themselves firom each other, and enjoyed 
their respective shares Under these circomstances, is one 
of the brothers havmg a wife, a daughter, a daughter’s son, 
and a childless widow of his son, without their consent, 
competent to give his landed estate to his two younger 
blethers ^ If consent be necessaiy in this case, whose con- 
sent is required ? 

thaSw^^on'* ^ associate'd brothers, having separated 

gal, a person themselves from each othen hvc apart in the enioyment of 
Us entire por- their respective shares of the patrimony, and one of them, 

tion of ances- ^ i » 

during the lifetime of his wife, daughter, daughter’s son, 
San^tMa* childless widow, without their consent, give his 

own share to his two younger brothers, he is competent to 
do so, because he is master of his own share, and is by no 
means dependant m respect of it This opimon is conform- 
able to the DdyabMga and other authonties current in 
Bengal. 


AtdhoritUa. 

“ Should they give or sell their own shares, they do all 
that as they please, for they aio masters of their own wealth.” 
The above text is of Ndreda, cited in the Dd/yabhdga, 
&c. 


Q 2 If it were conditioned in the deed of gift, that 
the donees should supply the expense attendant on the 
donor’s being earned to the iiver side, when at the point 
of death, also the expense attendant on his exequial 
rites, the mamtenance of his son’s childless widow, and 
should discharge all his debts, and if the donee ful- 
filled some of the conditions, leaving others unper- 
formed; in this case, has the deed of gift validity or 
otherwise ? 
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S. 2. Supposing the donor to have conditioned in 
deed of gift, that the donees should defray the necessary “e 

expenses of his being carried to the nver side at ^ 

point of death, of his exeqmal ntes, of the subsistence of his 
son’s childless widow, and should also satisfy his debts, 
and the donees to have fulfilled the whole of the conditions 
as mentioned in the deed, then the instrument becomes 
binding , but not so, if the whold of the conditions arc not 
fulfilled, in which case the deed of gift has no validity. In 
the case of a gift, the donor’s wiU is predommant , and 
where all the conditions made by him m the deed of gift 
aie not fulfilled by the donees, it is not followed by the 
creation of their property m the gift, as a conditional gift 
depends on the performance of its conditions, and when 
those are fulfilled, it becomes complete 
Authonties 

‘‘ For the will of the giver is the cause of propeity.” — 

Ddyahhdga, “ If the subject pay not levenue, tho grant, 
bemg conditional, is annulled by the breach of the condition.” 
^Vivddabkangdrnava and other authoiitics 

Q. 3, Supposing tho donor, during his illness, but in 
the full eiyoyment of his faculties, to have executed the 
deed of gift , in this case, is it complete aud bindmg ? 

B 8. Under the circumstances stated, the deed of gift 
must be considered good and valid * 

Authorities 

Tho following passage is cited in the Vivddahhangdrnava 
and other tracts . What has been given by men agitated 
with fear, lust, grief, or the pam of an incurable disease, 

&c. must be considered as ungiven ” 

Zillah Beerbhoom. 


* But see note to Case 39. 
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CASE XVI. 

A person died, leaving no heir down to the widow, and 
his property devolved on his daughter, who was the mother 
of male issue Afterwards the daughter’s son died, by 
which means she became a childless widowed daughter 
She subsequently made a gift of her father’s property to her 
childless widowed sister, ^nd died The latter took pos- 
session of the pioperty In this case, was the childless 
widowed daughter competent to give, sell, or make other 
alienation of the entire property, while her father’s 
brother’s son was living^ and supposing such disposi- 
tion to have been made, is it legal and bmding, or other- 
wise^ 

circumstances stated, the childless widow- 
ed daughter had only a right to the enjoyment of her father’s 
from property with moderation. Therefore the disposition by 
^0 pi^udice her was illegal This is confoimable to the Ddyahhdga and 

ofthenoxtlioir. 

other works 

City Dacca, 1 
July ail, 1816 J 


CASE XVII 

• * 
Q 1 Is it lawful to mako a gift of joint undivided pro- 
perty, whether real or personal, according to the law current 
in Tirhoot ^ 

According to 1 A gift of joint undivided property, whether real 

the law as cur- 
rent m Txr-or personal, is not valid, oven to the extent of the donoi’s 

hoot, a gift of ^ 

share , for property cannot be sold or given away until it is 
defined and ascertained, which cannot be done without a 
- division. 
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Partition (vihhdga) is the adjustment of divers rights 
regarding the whole, by distiibuting them on paiticular por- 
tions of the aggregate ” — M^tdcshard 

Q, 2 Is the Birt Muhdbrahminee, or profits arising fiom 
the levy of sacnficial fees, a fit subject of transfer ^ and 
supposing such profits to be enjoyed jointly by seveial of 
the class of peisons denominated Maha Brahmins,^ is it 
lawful for any one of the coparceneis to transfei his shaio, 
either by sale or gift ^ 

• 

22 2. The profits of the BbH Mahahmhrmnee do not And But 
constitute a fit subject of tiansfer, and no one of the shareis aheuAbi^^ ^ 
in the joint profits of the Birt is at libeity to tiansfei to 
another person his own interest therein oven if the profits 
had been divided, the same prohibition would apply, inas- 
mu^jh as the sacnficial fees, which constitute the Birt, aie 
only fit to be leceived by the officiating priests, to whom 
they were ofleied , and the puipo.se of the ofleungs, namely, 
the.spiiitual welfaioof deceased aiicestoib, would be defeated 
by the alienation 


Aiiihoritif^h 

Having assembled eleven Brahmins, having invoked 
the manes of deceased ancestois, let him pie&eut to the 
Brahmin occupying the foremost seat, the couch, &:c belong- 
ing to the deceased ” — Leva Yugmlui, cited m the Nirnaya 
Sindhoo * ** Havmg spnnkled them Avith odoiiferous per- 
fumes, let him piesent to the sacrificei his fathei’s weaiing 


* Fnests who attend at funerals m some districts they are called 
Makshrahmin , in others AgralAm, Vretnja, (Jantaha, 

Bee note to page 61, vol u, Colebrooke’s translation Digest 
Hmdu Law 

VOL. 11. CC 
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apparel, his ornaments, his sleeping couch,” — Vrihaspati, 

cited in the Nimaya Smdhoo. 

Sudder D&wanny Adaxilwt, 

May Uth, 1823 

Nundiam and othcis v Eashee Fandee and others 

« 

CASE XVIII 

Q A pel son, pieviously to contracting a second mar-*^ 
iiage, executed an agi cement in behalf of his eldest wife to 
the following effect “ You will exeicise authority as pro- 
prietoi over a Oiiddee (religious endowment) at Budsetta, 
and 1 have no concern with it, and my second wife will 
have the light over the Guddee at Bahmun Gurh If there 
be no issue (of mine), you will moreovei have a ten-anna 
shaio of the Oiuldee at Bahmun Gurh, (which he assigned 
to the second wife,) and my second wife the remaining 
six-anna shaie ” In this case, is the instrument, accoid^ing 
to law, good and binding ^ 

A man may ^ The husband was the mastei of his own wealth, 
pSty^^to^^hw^^ has the power to give away his property, provided his 
nneqiS^^aiioN Suffer on account of maintenance, conse- 
S^’^Siey^e^oh pioduco of the Bix-anna share of the Guddee 

have enough at Bahmun Gurh will suffice for the expenses attendant 

for mninte- 

nance, and^iie on his second Wife’s maintenance, and theie be no issue, 
no o ten-anna sLaie of the at Bahmun Gurh, 

'which he, previously to contracting a second marriage, cone 
ditionally assigned by the agreement in favour of his eldest 
wife, wiU go to her (the eldest wife), and the agreement is 
good and binding 



Authonties 

The text of Ndreda, quoted in the Ddyalhdga . « Should 
they give or sell their own shares, they do all as tibey 
please, for they are masters of their own wealth.” 
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Yrikut Memi : " The support of persons who should be 
maintained, is the approved means of attaining heaven; but 
hell 13 the man’s portion, if they suffer Therefore let a 
master of a family carefully mamtam them ” 

CUy Moorshedabad, ^ 

June urn, 1818 j 


, CASE XIX 


Q A Sudra, having no male issue, and having disposed 
of his eldest daughter in mariiage, makes a gift of his whole 
property, moveable and immoveable, while las maiden 
daughter and wife are living, to such eldest daughter, and 
then dies In this case, is the donee entitled to exercise 
exclusive propnetary right ovei the property assigned by 
virtue of the deed of gift ^ and if so, is she at liberty to 
make a gift df a part of the property to her sister, and is 
such gift legal ^ 


^ Supposing the Sudra who is destitute of male issue, 

° ’ to the law of 

but having a wife and a maiden daughter, to have given his Bengal, a gift 
whole estate, consisting of lands and othei propeity, to his propertT, move- 
man led eldest daughter, the gift must be considered good moveable, to*a 
and legal The authoiities foi this opinion are laid down 
m the Ddyabhdga “ When theie aie many persons spiung *d“?nai- 
from one man, who have duties apait, and tiansactions daughtei 
apart^ and are sepaiate in business and chaiacter, if they be 
not' accordant in affaiis, should they give or sell their own 
shares, they do all that as they please, for they aie masters 
of their own wealth .” — Ndreda * 


* Though according to the law as current in Bengal, the father is 
competent to dispose of his whole property, provided there be neither 
son, nor son’s son, nor son’s grandson, yet he acts sinfully if he do so 
while a maiden, daughter exists, whose initiatory ceremony (that is, 
marriage} is unperformed, or if his family suffer for the necessaries 



Should tho donee have bestow'ed a portion Of the gift on 
her unman ied bister, that gift also must be eonkdered com- 
})letc and binding 


The texts of Cdtydyana, cited in the Ddydbhdga 
'•‘That which is leceivcd by a maiiied woman or a maiden 
in the house of hei husband or of her father, from her hus- 
band 01 fiom hei paients, is termed the gift of affectionate 
kindled The independence of women who have i^eceived 
such gifts, IS iccognized in legaid to that property; for it 
was given by then kindied to soothe them, and for their 
maintenance The powei of women over the gifts of Jrheir 
affectionate kindicd is evei celebiated, both in respect of 
donation and of sale, according to their pleasure, even in 
the case of immoveables” 

Fiom tlie doctiinc quoted, it is clear that the donee was 
competent to make a gift of the inopeity leceived from hei 
iathei to hei maiden sister This is confoimalSIe to the 
Ddyahhdya, Ddyatatwa^ Sricrishna Tercdlancara, and other 
legal autlioiitics 

Zillali Myonuiisiny, ^ 

January ISth, 1823 j 


CASE XX 

Q A person having a sister (mother of male issue oi 
childless), can he, accoiding to the law as current in Ben- 

of Ufe It IS incumbent on a housekeeper to initiate his chSdren and 
to support Ins family, and he who does not perforin these duties is 
culpable, as expressly declared by Menu Bepreheoidble is the 
father who gives not Ats daugrkter %n immage^ at the proper time, 
and the husband who appi caches not hia wife in due season * repre- 
hensible also IS the son who protects not his mother after &e death 
of her lord.” 



or mrr. 


m 


gal, dispose of his ancestral landed estate by gift to a pei^- 
son paternally related to bun ? Supposing the proprietor 
to have died without making any alienMion ot his property, 
leaving no male issue, in this case, how will his pioperty 
be distributed, among his sister, sistei’s son, and his paternal 
relations ^ 


JR There is no disabhng provision in the law against x h e whole 
a propnetoi’s alienation of his patrimonial luimoveaj^e ’"'Swa^ 
property while his sister or sistei’s son exists, conse- t'*'”*f*‘*'*«™*® 

^ ^ a sister and BIS- 


quently the donor was competent to give property to 

his paternal relation, and the gift is good and legal Sup- nghtof mhsn- 

^ ^ o o or Y)\Lt her- 

posiac the childless piopnetor to have died without mak- son wiu inherit 

ing any gut, leaving Ins sister, Ins sistei s son, and nis heirs down to 

paternal relations, the sister, piovided she be a maiden, ^andson^^^ * 


IS entitled to wealth sufficient to defiay her nuptial 


expenses , but with exception to such allotment, she has 
no claim on her deceased biothei’s piopcity If’tliere be no • 
hen of the deceased down to his biothei's grandson, the 
Bister’s son is entitled to mheiit fiorn him, foi lie confeis a 


benefit on the deceased s ancestois b}’' ])cifoiming tlie double 


jiites 


Authorities 

Kdreda — “ Should they give or sell then own shaies, 
they do all that as they please, for they aie masteis of their 
own wealth.” 

Though immoveables or bipeds,'** &c. 

Therefore, since it is denied that a gift oi sale should 
be nmcle> the precept is infringed by making one But the 


♦ Dd^abhdga^ page 31 . 
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gifib 01 transfer is not null * for a &ct cannot be altered by 
a bundled texts ” 

The right of a sistci is denied by the following text 

“ Riches were ordained foi sacrifice Therefore they 
should be allotted to persons who aie concerned with reli- 
gious duties , and not be assigned to women, to fools, and 
to^people neglectful of holy obligation * 

By the mention of “ women,” must be understood all 
females, except the wife, daughter, mother, paternal grand- 
inothei, and fathel’s grandmother of a person 4ying 
childless 

Dacca Court of Appeal,^ 

June 21s^, 1823 J 

CASE XXI 

Q 1 An unassociated Hindu, before a large assembly 
of pel sons, vei bally nominated the plaintiff as a fit subject 
to perfoirn Ills exequial rites, and to take his entire pro- 
perty In this case, is the plaintiff, after his death, entitled 
to succeed him ^ 

Avorbai D, 1 Supposing the deceased to have appomted his 
fy an relation’s son (the plaintiff) to perform his exequial rites, 
o n^oonditfwi *‘'rid to have vei bally made a gift in his favour, in this 
plaintiff, if he offer up the requisite oblations 
h i 8 exaquiai the manes of the deceased, is entitled to succeed to his 

rites, IB (^ood, 

on the death of nronertv 

the donor. i r J 


* Mttdcshafd, page 329* 
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Q 2 If there bo the deceased’s brothei’sof the whole 
blood or other relations living, have they any light to share 
the inheiitance ^ 

R 2 The biotheis and other relations have nought To the cx- 

* ^ elusion of the 

to the succession, because the deceased was master of his brothers of the 

donor. 

one wealth of all sorts 


Zillah Sylhet, 
June Gth, 1812 


CASE XXII 

Q A peison bi ought an action, claiming a thud pait 
of a certam landed estate, against the puichasei of the 
land, and his bi other who had sold it, and previously to 
the decision, the complainant assigned his interest in the 
piopeity in dispute by a deed of gift to his minor nephew, 
who was the sou of the selling brothei In this case, is the 
deed of gift complete and binding , and in virtue of the same, 

IS the minor donee’s guaidian authoiized to cany on the 
suit for the estate, as the complainant was to do ^ 

B If It be proved that the complainant, m the full pos- a plaintiff 

uiiiy Di&kG SI 

session of his intellectual faculties, executed the deed of gift of the pro- 
gift, disposing of his entiie mteiest in the pioperty in dis- ing for, and 
pute, m favour of his minor nephew, and subsequently died, ^ *doM^ « 
the deed of gift is, according to law, good and vahd , and 

. ~ .1 1 ryonthe suit 

hy virtue of such deed the minoi donees guardian, as 
manager of his affairs, may carry on the suit foi the property 
in question. 

CalcvMa Court of Appeal, 

May 9l8t, 1821 

Fremchand v. Ramchandei Bhooi^a. 
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Q. A person died, leaving no male issue, and was suc- 
ceeded by his maiden daughter, who, subsequently to his 
death, married, and had a son in lawful wedlock, which son 
died leaving seveial sons Some time after, the daughter 
of the oiigmal piopiictoi made a gift of her fathei’s whole 
moveable and immoveable property to one of her son*s 
sons, though there are her husband and other sons of her 
son living In this case, is the gift legal ^ 


property J2 Under the ciicumstances above stated, the gift of 
voivod on a the whole pioperty made by the daughter, without the 
^t^^her^be sanction of hei son’s othei sons, must be held in law to be 


void. 

exclnsion of 

Buoii gjand- Calcutta Court of Appeal, 
June ISih, 1812 


sou’ii brothers 


1 

I 


CASE XXIV 

Q Is a pel son, having an uteiine sister, competent to 
dispose of his ancestorial landed and other propei ty by gift, 
111 favour of a stranger ^ and if so, is his sister entitled to get 
hci maintenance out of the pioperty given ? 

Though his B It is competent to a person to give away his patri- 
a mwftmay^^ve monial piopeifcy, moveable and immoveable, though his 
property' to'^a ^tcrine sistei be living It the sistei be manied, she has no 
Btranger right to have her maintenance out of the gift. 

City ChiTisurah 


CASE XXV. 

Q Is a Brahmin, whose eldest brother, leaving hts 
ancestral and self-acquired property in a joint state with 
him, had enteied into the order of a religious student, and is 
still living, competent to make a verbal gift of the whole 
undivided estate to his daughters, or otherwise ^ 
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B 


♦When the eldest brother, having left the order of a ^ Retirement 

* ° from the world 


housekeeper, enteied into that of a religious student, 

right to the paternal estate became extinct therefore the Hindu law, 

gift of the undivided property made by the younger brother 

to his daughters is legal and valid 

Authorities 

The text of Vasishta, as laid down in the Betndcai a and 
other books of law “They who have enteied into another 
order, are debarred from shares ” 


Zillah Burdwan, 
January Ibth, 1817 


:} 


CASE XXVI 


Q 1 Is a landed pioprietor at liberty, having a son 
born in lawful wedlock, to bestow his whole oi a poi tion 
of his landed estate by gift to his son by a woman of 
another class, or to a stranger, without the consent of his 
legitimate son ? 

B 1 “ Though immoveables or bipeds have been acq u ii ed Without the 

° ^ consent of his 

by a man himself, a gift oi sale of them should not be rmde legitimate son, 

^ ^ a man cannot 

by him, unless convening all the sons ” alienate any 

° part of his im- 

“By favour of the father, clothes and ornaments aiepS^fy^ ^ 
used, but immoveable pioperty may not be consumed, even 
with the father’s indulgence” “All these sons aie pro- 
nounced heirs of a man who has no legitimate issue by him- 
self begotten , but should a true legitimate son be after- 
wards born, they have no right of piimogeniture Such 
among them as are of equal class (with the fathei), shall 
iiave a third part as their allotment but those of a lower 
tube must live dependant on him, supplied with food and 
raiment ” “ The legitimate son is the sole heir of his father’s 
VOL. II DD 
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estate but, for the sake of pity, he should gi^ve a mainflnancc 
to the rest ” 

According to the above quoted texts of Menu^ Ydjnya- 
wahya, Ndreda, and Devala, the father is incompetent 

• to give, sell, moitgage, or make other alienation of his 

• immoveables and bipeds, where a legitimate son is living, 
without Ills consent * The father is competent to make a 
gift to his illegitimate son sufficient to provide him with 
food and laiment, though theie be a legitimate son alive 

Q 2 Subsequently to the death of the raja, his widow 
adopted a son, and put him m possession of all the propeity 
left by hei husband Shoitly aftei, she, without the sanc- 
tion of hei adopted son, assigned a poition of the estate, 
by a deed of gift, to a stiangei In this case, is such gift 
legal and valid ^ 

Awidowhav- R 2 “ Let a childless widow, pieserving unsullied the 

ion^a^n^not bed of hei loid, and abiding with hei venerable piotectoi, 
i^nsTOtiSienate take her husband’s shaie, and enjoy it with moderation 
theestotewhich until hei death She is not entitled to make a gift, mort- 
e^S^> 01’ sale of it ” 

** In childhood, must a female be dependant on hei father , 
in youth, on her husband , hei loid being dead, on her sons , 
%f she have no sons, on the near lansman of her husband , 
^/ he left no kinsmen, on those ot her father , if she have no 
paternal kinsmen, on the soveieign a woman must never 
seek independence ” 

Though immoveables oi bipeds,” &c 

Accoiding to the doctiines of Cdtydyana and Ydjnya- 
walcya, the widow is incompetent to make a gift, niort- 


* It will be observed, that this case was decided according to the 
law as current in Benares 



gage, Oi\8ale of property, excepting euch as she may 
have leceived from her affectionate kindred, without the 
sanction of her adopted son 

Bareilly Court of Appeal 

' CASE XXVII 

Q The complainanU stated in hei petition, that her 
husband’s maternal giandfathei, having been destitute of 
male issue, made over his whole«ancestial landed estate by 
a deed of gift to his daughtei, being her (the complainant’s) 
mothei-in-law, and died The donee having taken posses- 
sion of the gift, and enjoyed its pioducc for a considerable 
period* transferred it by gift to her son, the complainant’s 
husband, who died, leaving two minoi sons Subsequently 
to his death, his mothei died, on whose death the defendants 
dispossessed her (the complainant) and her sons from the 
propel ty The defendants answeied, that the oiigmal pio- 
prietor died, leaving a widow and two daughters, that 
subsequently to his death, his widow came into possession 
of the landed estate , that on her death, hei two daughters 
succeeded, but that the original propnetoi had made no 
gift, as alleged, in favoui of his elder daughtei , that his 
second daughter had a son, whose death occuiied piior to 
hers, that his elder daughtei had two sons, (one being the 
complainant’s husband,) which two sons died befoie her , 
and that, conformably to law, the pioperty enjoyed by the 
original propiietor should have devolved on her paternal 
kinsmen Under these ciicumstances, should the complain- 
ant’s allegation be proved, is the gift legal oi otherwise ^ 

If, on the other hand, the reply be considered proved by the 
depositions of the witnesses, will the propei ty left by the 
elder daughter devolve on her son’s sons and widow (the 
complainant), of^on hei fathei’s kinsmen, the defendants ? 

JR Should it be proved that the original propnetor gave Landed pro- 
his entire estate, consisting of lands and other property, to 
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&ther may bo his elder daughter, and that she had bestcared it on her son 

alienatod oy a o ^ 

womim^bTitno^ (the complaanant s husband), such gift mudt be considered 
ahe had sue- legal, the gift by a female of immoveable property received 
himSmoe^ “'from her father or ariectionate kindied being I'ecognized 
as valid in law If, on the other hand, the ongmal pro- 
pi letor did not make the gift to his elder daughter, in this 
case, she was incompetent to alienate her father’s property 
which had devolved on hei by the law of inheritance, and 
the gift to her son is illegal Supposing the elder daughter 
to have died aftei the death of her son (the complainant's 
husband), the succession goes to her paternal kindred (the 
defendants), to the entire exclusion of her son’s s^ns and 
widow (the complainant) ^ 


Author ities 

The powei of v^omen ovei the gilts of their affectionate 
kindled is evei celebiatcd, both in respect of donation 
and of sale, accoiding to their pleasuie, even m the case of 
immoveables” 

To the neaiest kinsman, the inheiitance next belongs” 

Zillali Burdwan, | 

Ma'ich 24f/i, 1821 f 


CASE XXVIII 

Q A person, by recouise to law, recovered some of his 
father’s acquired rent-fee landed property which had been 
formeily lost, while his other brothers were living together 
with him^and his father as an undivided and joint family, 
and the father verbally gave the property recovered to 
the son who had recoveied it, and the donee took possession 
of the same In this case, is the donation, ^according to law, 
valid and good, or otheiwise ? 
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M, Should 01)6 of the brothers recover the patrimonial 
immoveable property which had been formerly lost or seized e»ii * 

* * • •' may give all 

by stmngers while the family was lu an undivided state. Beif-^mr- 

^ ^ ' ed landed pro- 

the other brotheis must give a fourth pait of the land soperty to one of 

hiB sons. 

recovered to him who retrieved it, in addition to his regular 
allotment Here the property lecovered was the fathei's 
self-acquisition, and the father voluntaiily gave it to the 
recoverer therefore the gift is legal Tins opinion is con- 
formable to the Ddyatatvja and othei authoiities 
Zillah Jungle Mehals, 

June 19 ^/t, 1821 ^ 

CASE XXIX 

Q A woman executed a deed of gift, in which she assigned 
her propel t3', moveable and nmmoveable, to a person 
whom she educated and supported, and she (the donoi) on 
the same date, and befoie the san\e company in whose pie- 
sence the deed was executed, obtained an agreement fiom 
the donee, pui porting, that while the donoi lived the donee 
should suppoit her, and not act contiaiy to hei directions, 
on failure of which conditions the gift should be held null 
and void The donee having got possession of a part of the 
immoveable pioperty mentioned in the deed, and subse- 
quently a dispute having aiisen between the donor and 
donee, the foimer wishes to revoke the gift, and to recovei 
possession of the property occupied by the donee In this 
case, IS the donor competent to lecede fiom her foimer dis- 
position, or not ? 

Jt Jt appears in this case, that the woman having a gift may 

.be bac^ 

received: an agreement from a person, purpoiting that he on the donee’e 

violation oftha 

should support her until her death, and not deviate from conditions an- 
nexed. 

ber commands, gave to him her own estate, consisting of 
lands and other pioperty, and that the donee did not fulfil 
the conditions stipulated. In this case, the donor is entitled 
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to take back the document from the donee, and to revoke 
the gift 

Zillah Chittagongy 
April 5thy 1816 

CASE XXX 


Q A woman made a gift of her property to her daugh- 
ter and son-in-law, by a written instrument In this case, 
IS she (the doiioi) competent to levoke the gift, or other- 
wise ? 

of ^ peison IS competent to levoke a gift lawfully 

and to lesume possession of the property disposed ot 
by the gift 

Zillah Gkittagong, ) • 

January ^Oth, ISIO j 

CASE XXXI 


Q A peison having an ufceiine biother, executes an 
mstiuraent m favoui of his wife, in which be desiies that 
she, on his death, should be allowed to make a gift or sale 
of his self-acquired piopeity, moveable and immoveable, 
and dies without issue In this case, is the widow entitled 
to dispose ot the piopeity mentioned in the deed, by gift 
or sale ^ 


A widow m It Supposing the deceased to have left authority with 

wit h^th^reniis Wife by a wiitten instiument to make a gift or sale of 

Bionof JiOThiiLhis self-acquisitions, consisting of moveable and immoveable 
band, alienate , , , ■. .1 1 ^ 1 

biB immoveable proyei ty, while his uteiine biother was living, and to nave 

died, leaving no heir down to the gr^at-grandson, the widow, 

thougb nia bro» 

accordlug to hei husband’s permissioji, is competent to 
give or sell the propeity m question This is the received 
ppimon 


Ccdmtta Court of Appeal, 
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CASE XXXII 

Q A peison of the Bmhrmnwal class disposed of his 
divided immoveable propeifcy by gift to his daughter, and 
then died The donee remained about thirty-two years 
in undistuibed possession of the gift, but she was a childless ^ 
widow In this case, was she competent to make a gift of 
such property , or if she give it to hei own Purohit, or 
family priest, is the gift complete and binding ? 

jB The childless widowed daughter has the po wei of giving A woman 

° I o o dispose of, 

the landed property which she received from her father, at hw pleasure, 
after her marriage, to a Brahmin, and the gift of such ty^a<^uOTy 
description of property made by hei to her piiest, is con- 
sidered good and legal. The authoiities for this opinion 
are laid down in the Ddyahhdga and other legal works 

Authomties 

Cdtydyana — That which is . leceivcd by a maiiied 
woman oi a maiden, in the house of her husband or of hei 
father, from her husband or from her parents, is termed 
the gift of affectionate kindied The p^wer of women 
over the gifts of their affectionate kindred is ever cele- 
brated, both in respect of donation and of sale, according 
to their pleasure, even in the case of immoveables Neither 
the husband, nor the son, nor the father, noi the brothers, 
can assume the power over a woman’s property to take it, 
or to bestow it ” 

Zillah Hooghly, 

January IQth, 1821 J 

CASE XXXIII 

Q A fisheiman’s widow (there being at the time thiee 
sons of her contemporary wife hving) made a gift of the 
whole of hei self-acquued estate, consisting of a holise and 
other property, to two BrethmAns, foi the purpose of pro- 
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mohng her /spiiitual welfare and having put the house 
into the possession of the donees, lived with them in it, 
and died while a son of her iival wife and his wife were 
residing in the same house On hei (the donor’s) death, 
her step-son pei formed her exequial ceiemonies, and then 
died Now his (the step-son’s) widow claims the house. 
Under these ciicumstances, is the gift good and valid ? 

A widow Jt Supposing the fisherman’s widow to have acquii*ed 

may dispose of, ri o 'r t. 

by gift or other- some Wealth by her own personal exeitions, and to have 

wise, as she j t 

pleases, the purchased the house with such acquisitions, and to have 

property earn- ^ ^ 

ed by her own bestowed it on two BroJimins foi her own spiiitual welfare, 
and to have delivcied the gift to them befoie her death, in 
that case, her piopeity ovei it became extinct, and on the 
extinction of her right the donees’ title accrued The 
donees’ right cannot be lost, even though the donor’s rival 
wife’s son and his wife lived in that house The extinction 
of then (the donees’) property ran be occasioned only by 
their non-acceptance of the gift, or by their disposing of it 
by sale or other alienation According to the doctrine of 
the Ddyahhdga and othei legal authorities, the step-son’s 
widow cannot have any claim to the propeity, for she has 
no right over it, and the law admits the validity of a sale 
and gift made by a woman of the donations of her affectionate 
kindled and of other peculiai pioperty 
Authorities 

The texts of Ndreda and othei legislators are quoted 
by the authois of the Ddyahhdga and other works of law 
"The wealth which is earned by mechanical arts, or which 
is received through affection fiom any other (but the kin- 
dred), is always subject to her husband’s dominion The 
lest is pronounced to be the woman’s property” " The 
independence of women who have leceived such gifts, is 
recognized in regaid to that piopeity , for it was given by 



their kindred, to BOothe them, and for their maintenance. 

The power of women over the gifts of their affectionate 
kindred is ever celebrated ” 

In that which she has gained by the exercise of an art, 
such as pamting or spinning, he is entitled to take it, even 
without the occurrence of any distiess”* 

Dacca Court of Appeal 

CASE XXXIV 

Q Has a Byragee, oi religious mendicant, the powei * 
of giving his whole property to his concubine, while his 
son by a female slave is living ^ and if so, is the donee 
authorized to make a gift of such pioperty to a stianger ? 

Has the son of the female slave, whom the mendicant 
expelled fiom his house, the light of inheiitance, so long as 
his concubine (the donee) lives, ot* is ho excluded ^ 

It If the religious mendicant, at the time he made the 

donation to his concubine, was not undei the influence of off 

lust, anger, or other passion which has been declaied suffi- |iven to^herby 

cient to invalidate a gift, the gift must be consideied legal have an 'luepi- 

and valid, because every peison is master of his own wealth , w™uid*^other- 

wise have been 

but the donor acts sinfully by making a gift of his whole pro- sole heir 
peity, while any part of his family exist The woman, 
however, neither obtained the property by inheritance, nor 
received itfiomher husband She theiefore may give it 
to a stranger. There subsists no property of the mendi- 


* Property personally acquired by a woman does not, stnctly 
speaking, fall under any one of the six descriptions of Stndkun or 
as enumerated by Ydjnyaimlcya ot Jimutavahana, inasmuch 
as it 18 admitted that the husband’s dominion extends over the earn- 
ings ofhermdustry See Digest, page 566, vol m In this case, 
however, the husband was dead 

VOL. II. E E 
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cant, after his disposal by gift of his entire estate in her 
favour , and the son of the female slave has no right to the 
property during the lifetime of the donee If the donor, 
subseq^uently to the gift, should have acquired any estate, 
01 if apy piopcity should have been leserved at the time of 
the gift, such wiU, on the death ot the donor, according to 
the customs of religious mendicants, devolve on the son of 
the female slave And even should the female slave have 
been expelled oi degiaded, her son, being free from natural 
• defect, IS entitled to the propoity earned subsequently to 
the gift, or reserved at the time thereof. This opinion 
IS confoimable to the DdyabJtdga, Svn/nMsdra, Vwdda- 
bhangdrnava. Menu, Ddyatatwa, and other legal autho- 
rities 

The text of VrhlmsfaU, cited in the Ddyabkdga “ At 
his pleasuic, he may give what ho himself acquired.” 

"In the Snu'it'isd') a, the validity of the donation is 
admitted “ A man’s own gift is valid, because he has pro- 
perty, which IS the established cause of vahdity. But it 
is not admitted that the religious purpose is attained, for 
he has not observed the commands of the law ” — Vivdda- 
bhaoigdmava 

Menu — “ The recitation of holy texts, and the sacnfice 
ordained by the loid of croatuies, aie used in marriages for 
the sake of piocuung good foi tunes to brides , but the first 
gift, or tioth plighted, by the husband is the primary cause 
and origin of maiital dominion” 

The passages of Ydpiyaivalcya quoted in the Bdya- 
tatwa , — “ Even a son begotten by a Sudra on a female 
slave, may take a shaie by the father’s choice , or after the 
death of the father, the biethron shall allot him half a share. 
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Should ho have no brother, he shall take the whole, unless 
there be a daughter’s son ” 

The Vamana-pv/rdna — “ A man should not neglect the 
approved customs of distiicts, the equitable rules of his 
family, or the particular laws of his race ” 

Zkllah Nvddea, 

Apnl 9«A, 1827 


CASE XXXV 

Q A person having a wife and two daughteis, made a 
verbal gift in favor of one of them of his whole ancestial 
landed and other property in this case, is the gift legal oi 
otherwise ^ 


R Under the above ciicumstanccs, the gift oially made a man may 

gi\e hiB whole 

by the father to one of his daughteis, though when ho made 

the gift theie were his wife and another daughtoi living, is thotxciuBionof 

, f , , , ^ ® hi8 wife and 

legal and valid * another daugh- 

ter 

ZillaJi Burdwan, 

Apnl nth, 1821 


:} 


CASE XXXVI 


Q 1 A person makes a gift of some immoveable pro- 
perty to his daughtei’s sons, who aie undei age, and live 
under his control The donoi keeps the piopcity given in 
his own possession. Undei these ciicumstance^, should tho 
gift be considered valid and binding, oi otherwise ^ 

R 1. Supposing the donor to have bestowed the estate a gift to a 

minor is valid, 

on the mmor sons of his daughter, who are under his care provided on his 

coming of ago 

and protection, and that ho retained the property in his h© exercise 

^ ownership 

own possession during the donees’ minority, m this case, it 
the gift IS legal, but if, on the expiiation of the donees’ 


* This, it should be observed, is a Bengal case 
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minority, the donor continued to letain poesession of the pro- 
perty, and the donees had not in any manner exercised own- 
ership over it, the gift in such case is not valid or binding 

Q 2 Supposing the donor abovementioned* to have 
disposed of a small portion of his ancestral landed pro- 
perty also by a gift to his daughtei’s sons, without the con- 
sent of his own sons, is tlie gift of such property legal, or 
otherwise ^ “ 

out t^^onsent Though tlic donor’s sons may not have consented to 

authorized to give a small portion of 
property °to his landed estate which descended to him, to his grand- 
sons^un the female line consequently the gift is good and 
valid 

Zillah 24i-Pergnn7ialis, 

January 31s^, 1810 

CASE XXXVII 

Q A person of the Brahminical class, having separated 
himself fiom his brothers, while living apart from them, 
acquiied thiity-one beegahs and eleven cottahs of lent-free 
land, and by succession to his son, he became proprietor of 
sixty-three beegahs and seven cottahs of the same desciip- 
tion of landed propoity which the son had obtained by gift 
Having enjoyed these estates foi some time, he died, leaving 
a widow, who succeeded him , and she, while her husband’s 
brother’s son!; were living, made a gift of a portion of the 
landed estate to her own brother. She mentioned in the 
deed of gift, that the land was bestowed for the spiritual 
benefit of her late husband In this case, is the gift legal ^ 

jA widow R It does not appear fiom the question what quantity 
of the land was given , but the gift of a small part only of 
iHuid, make a the estate, for the spiritual welfare of her deceased husband. 
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13 legal ; because, although it is laid do'vm m the D&yahh&ga 

and other books of law, that the widow of a deceased man estate, to iiw 

own lolation 

who loft no male issue, may only enjoy his propeity until 
her death, she is entitled to make a gift of a small part of 
it for the benefit of her husband, which if she do, the gift 
should be upheld as legal 

Zillah Dinagepore,^ 

Apnlmh, 1820 I 


CASE XXXVIII 

Q A Brahmn, who had some lent-fiee lands and other 
property, died, leaving three sons. A, B and C, and a dJSigh- 
ter, D The sons jointly enjoyed their father’s pioperty 
for some time, and the eldest of them (A) died, leaving a 
son and a daughter The son of A took possession of his 
father’s share, and died shortly afterwards, and on his death 
it devolved on his sistci’s son The second son B died, 
leaving only a widow as his hen , and the younger son C, 
having supported B s widow, took possession of two shares , 
that is, one for himself, and the other for his deceased 
bi other B In this case, are C and B’s widow competent, 
having assigned a small poition of their shaies of the pro- 
peity in favoui of their spiritual teacher, family piiest, and 
of D’s son, to give the remainder to the grandson of A ? 
And if they have given their shares by a written instru- 
ment, IS the deed of gift legal ? and if not, who is entitled 
to succession ? 

i? Under the circumstances stated, the younger son C, 
and B’s widow, were competent* having assigned a small 
portion of their respective shares to their spiritual teacher, 
family priest, and D’s son, to give the remainder to 
A’s grandson in the female line by a deed of gift, which 
deed must be considered legal. But if those persons 


Property 
may be nvea 
to a brotker’a 
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would exdude -v^itliout making such gift, then the property "would 
the Ibnner. ° 

have devolved on the sister’s son (D’s son ) 

C<dcutta Court of Appeal 

Nundram v Ramfcunoo Mookhorjea. 

CASE XXXIX 

Q A Hindu, having an uterine sister’s son living, 
made over his eiitiie estate, consisting of moveable and 
immoveable propeity, which he had acquired by dint of his 
own industry, by gilt to a woman whom he kept as a con- 
cubine At the time when the deed of gift was executed, 
he Ifas afflicted by illness, which terminated in his death 
two days afterwaids In this case, is the gift legal, oi 
supposing it to be void and illegal, will his entire pioperty 
devolve on lus sistei’s son ^ 

The gift of iZ Supposing the pcison alluded to in the question to 

a man’s own . ^ ^ \ ^ 

aoQuiBition IS have made ovci his self-acquii ed leal and peisonal estate 

valid, though 

made on his by gift to his coiicubme while his uterine sister’s son was 
was of ‘sound living, and presuming him to have been, at the time when 
at^Sio the deed was executed, of sound disposing mind, in that 

case the alienation is good and valid , otherwise it has no 
validity, and the sister’s son will inheiit * 


* This opinion, and the one which preceded it to the like effect, 
must be received with some degree of qualification It has been laid 
dow n as a general principle by Mr Colehrooke, m his treatise on 
Obhgations and Contracts, book iv, §§ 645, that “ by the Hindu law, a 
gift or gratuitous contract, made by a person afflicted with an incur- 
able distemper, is void His equanimity being disturbed, he does not 
possess tho self-control xeciuibite to a valid act and legal disposal of 
his property It follows, that to uphold a gift made on a deathbed, 
there should be the clearest proof of sound disposing mind, to repel 
any presumption which might exist to the contrary. 
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Mem» says : " He may give it away at his pleasure, or he ^ 
may defray his expenses with such wealth 

Ndreda “ Though generally his own master, what a man 
does while disturbed from his natural state of mind, the 
wise have declared not done, because he is not then his own 
master ” 

Patna Court of Appeal 

CASE XL 

Q A person, previously to his death, gave diiections 
to his two wives that they should each accept a son in 
adoption. Subsequently to his death, his eldei wife did not 
accept a son, and the two widows equally divided his egtate 
The elder widow made a gift of hci whole shaio to a stranger, 
and died Afterwaids the youngci widow leceived a 
boy in adoption In this case, will the shaie of the elder 
widow go to the donee, oi will it devolve on the adopted 
son of the youngei widow ^ 

R The son adopted by the younger widow with hci’ -A. widow, 
r J ^ o having receiv- 

husband’s sanction, is entitled to the shaie of the elder ed instructions 

from her nus- 

widow, who infringed her husband’s diicctions by omitting band to adopts 
to make an adoption The gift of the shaie which she oS d*o\ng\o^ 
received by participation with her iival wife is not legal, to^SfangJ^ 
and the donee cannot take the property convoyed, because whfehO^S^ 
the adoption of a sou is the only means in this case of pre- af^S^er^hu^ 
serving the libations of food and oblations of watei at the 
funeraJ repast , and when she, without doing such benefit valid 
to her deceased husband, made the gift, she deserves to be 
ranked among those widows who are incompetent to suc- 
cession. Consequently the gift by her is null and void 

Zillah Dinagepore, 

August Zlst, 1813 J 


* Not but Vnhaspaii 
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CASE XLI. 

Q A certain Bajpoot made a gift of his entire property, 
real and personal, to his son, and pat him in possession 
thereof, he himself going to reside m another place; where 
he contracted a debt In this case, is it fit that the property 
given should bo publicly sold for the satisfaction of the debt, 
while the debtor is living * 


The gift hy - B. The following opinion is consonant to the MUdoshard, 

a man of bis 

whole property Mcuu, and other law authorities The text of Ndreda, 
18 unlawful and 

inoperativoj^as citcd 111 the Mltdcsmrd “ In civil affairs, the law of gUt is 
against a cr i ^ ^rhat may, or may not, be given, and what is, or 

IS not, a valid gift ” 


In distress for the nuvintenance o/the family, property 
may bo given away, except a wife or* a son but not the 
■whole of a man’s estate, if he have issue Imng nor what 
he has promised to another ” It is laid down by Menu, 
that only such pi opeity should be given away as remains 
after the food and clothing of the family have been pro- 
vided for 


“ Menu declared, that a father and mother, in their old 
age, a viituous wife, and an infant son, must be maintained, 
even though doing, a hundred times, that which ought not 
to be done ” 


He again foibids the gift of the whole property by the 
text “ The ample suppoit of those who are entitled to 
maintenance, is lewardcd with hl %88 %n heaven , but hell is 
the portion of that man, whose family is afflicted with pain 
by his neglect therefore let him maintain his family with 
the utmost caie.” 



OF GIFT 


249 


The texts of Ddcaka, cited in the VvramitTod&ya 
“ Joint' property, deposits for use, bailments in the form 
called nyam, pledges, a wife, her property, deposits for 
delivery, bailments vn general, and the whole of a man’s 
estate,* if he have issue alive, are things which the learned 
have declared unalienable, even in times of distress the 
mati who gives them away is a fool, and must expiate the 
sm by penance ” 

The prohibition as to gifts is declared by Tdjnyawalcya 
to be made, lest, by the alienation, the family may suffer 
for want of maintenance Cdtydyana declares what may 
and may not be given “ Except his whole estate and his 
dwelling-house, what remains after the food and clothing of 
his family, a man may give away, whatever it be, whether 
fiooed or moveable, otherwise it may not be given ” 

Men'll — “ When the judge discoveis a fraudulent pledge 
or sale, a fiaudulent gift and acceptance, or m whatever 
other case he detects fraud, let him annul the whole trans- 
action ” 

Fiom the preceding authorities, it appears that the gift 
of the whole pioperty was unlawful, as it involves a fraud 
upon the Cl editor, consequently tliepiopcifcy fraudulently 
given must be sold for the liquidation of the debt The • 
gift of the whole property, even for religious observances, 
is prohibited , but an inquiry should be made, as to whe- 
ther the debtor has any other piopeity to satisfy the cre- 
ditor’s claim 

Zillah Furrucicabad, \ 

December lUh, 1818 j 

CASE XLII 

Q A person, in the year 1207, F S executed a deed 
of gift of his landed property in favour of an individual, 
VOL, II. FF 
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whom he adopted as a KHtHmapqptra, or son made, and 
the deed was duly attested with the seal of the Kazee ; 
but a transfer of names was not effected in the Collector's 
records. It does not clearly appear that the donee ever 
took possession of the property given The donee, in the 
year 1215, F S died, leaving a widow in a state of preg- 
nancy, who subsequently to his death brought forth a son. 
Shortly after the donee’s dpath, the donor called upon the 
same Kazee, without giving any notice to his adopted son’s 
widow, and having destroyed the deed of gift formerly 
diawn out by him, executed a deed of sale of a four-anna 
share of the same property to a third party, and a deed of 
gift of the remaining twelve-anna shaie to the donee’s son, 
and got them duly attested with the Kazee's seal and sig- 
nature Shortly aftei, another individual instituted a suit 
against the donor, claiming the lands as his ancestral pro- 
perty The donor confirmed his claim, and put him into 
possession of the property in question Upon this, the 
widow of the oiiginal donee brought an action against the 
purchaser and the plaintiff above alluded to, with a view to 
lecover possession of the whole sixteen-anna share of the 
property formcily conveyed by gift to her husband It is 
satisfactorily pioved, that the estate in question was exclu- 
sively the pioperty of the donor, and that his confession of 
tlie claim of the paity who sued him was merely the result 
of collusion to deprive otheia In this case, are the widow 
of the oiiginal donee and her son competent to claim the 
whole property, in virtue of the deed of gift executed in 
favour of the deceased, or otherwise ^ 

A gift oneo 2J The word gift denotes the annihilation of the donor’s 
pioperty, and the creation of that of the donee The pro- 
perty once given away cannot be resumed, and any subse- 
quent alienation of such property is not consistent with 
the law. 
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Menu : — Once is iJie partition of an inheritance made ; 
once is a damsel giVen in marriage ^ and once does a man 
say/ 1 give:* these tlxree are^ by good men, done once for 
all, and %rrefoocdbly ” 

Secondly, as the donoi adopted the doneo by the KrU 
trima form of adoption, the latter is to be consideiod his 
son , for he is enumeiated m the senes compiising twelve 
descnptions of sons consequently the donee was entitled 
to the property at all events, and lus widow and son are 
moreover entitled to claim it in viitue of the gift, it having 
belonged exclusively to the donoi 

C%ty Pedna, 

August 20f/t, 1814 

Dyal Singh v Hoolca 
CASE XLIII 

Q 1. A person having two daughteis, a brother’s son, 
and a son who was an outcaste, verbally confened his cntiie 
estate, consisting of moveable and immoveable property, 
on one. of his daughters In this case, is tho gitt good and 
legal ? 

B Supposing that the peison alluded to, through pater- 
nal affection, verbally ahenated his whole landed and other tn’spropwtyt® 

one daughter, IS 

property to one of his daughteis, while his other daughter, legal, thoughhe 

may have aDO~ 

a nephew, and an outcaste son were living, the alienation is thar daughter, 
legal, and the persons abovenamed have no right to the wm 
property, as is laid down in a text of Ydjnyawalcya , 

“ They who know the law of gifts declare, that things once 
delivered as the pnee of goods sold, as wages, for the 
pleasure of hearing 'poeta, muaiciana, or tlie like, fiom 
natural affection, as an acknowledgment to a benefactor, 
as a nuptial gift to a bride or her family, and through 
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regard, cannot be resumed ”* This is confonnable to the 
Mvtdcf^rd and other authorities. „ 

Q 2 Supposing the gift to be illegal, and the outcaste 
son dead, and that there are two daughters and a brother’s 
son of the donoi living, which of these survivors is entitled 
to the mheritance ^ 


^ Whatever pioperty is given to a daughter, the 

uniuarried, 1 8 mffc jg legal , for it ensurcs the production of benefits, as 
entitled tolmve => r 

the expenses of Yydsa says “ A gift to a 'daughter is productive of an 
h^^jnnptials enjoyment of benefit, and also to a brother” 


The other survivois have no right of succession ; and if 
the othci daughter be a maiden, she is only entitled to such 
portion of the propel ty as may suffice for the necessary 
expenses of hei nuptial ceremony. 

Zillah Agra, 1 
March 2t1i, 1813 f 


CASE XLIV. 

Q A person, on the death of his son and wife, having 
reserved some landed property which descended to him 
from his foiefatheis, for the maintenance of his sisters and 
their sons, disposed of the lemammg portion, by a deed of 
gift in favoui of his spintual teacher or hiS son, the deed 
being excuted with the consent, and in the piesence of has 
sisters, but not of their sous In this case, is the gift 
legal? 

patemaPeBtate ^ Under the circumstances stated, the gift must be 
artL^^^of considered good and valid 

Bisters* Bons 


* This IS not the text of YApiymvalqfa^ but of JYiireda, See Dig , 
vol, u, p. 291. 
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According to tho Hindu law, a man who has neither a 
son, nor a son’s son, nor a great-grandson, is competent to 
give away his ancestral real estate, even though theie be 
his other relations living in this case, the sislcis’ or their 
sons* consent is superfluous 

ZillaJi Burdwan, ) 

July25tKlS2Q j 

^ CASE XLV 

Q A persdn died, leaving two sons, who having taken 
possession of their patrimonial estate, lived together as an 
undivided family. The elder biothcr, being destitute of 
children, adopted a son of his kinsman of the sixth degree 
in the paternal line, and died Subsequently to his death, 
the adopted son lived with his uncle, being the biothei of 
his adopting father, as an united and joint family The 
second bi other had no male issue, and made a gift of his 
property to his daughtei’s son, ‘ Now the adopted sen 
claims the propeity left by the two biotheis by light of 
inheritance, and the donee, being the second bi other’s 
grandson in the female line, claims also in viitue of the gift. 

Undei these ciicumstances, to which of the claimants should 
the propeity go ? If it go to both the claimants, to what 
proportion is each of them respectively entitled ^ 

JR Should a person be succeeded by his two sons, the ^ can- 
elder of whom, having no issue, adopts the son of a remote ^\^‘^ropert^' 
kinsman, and the second, on failuie of a male child, executes daughter a 
a deed of gift, in which he assigns his whole propeity 
to his daughter’s son, while his deceased brothei’s adopted an unseparatod 
son IS hving, and the estate and family aie undivided and 
joint ; in this case, the gift is illegal When a man, who 
separated from his coheirs, and not leumted with them, 
dies, leaving no male issue, his widow takes his whole 
estate , in default of her, his daughters mheiit. The term 
" dlaughters^’ means both the daughter and daughter’s son, 
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as Ydjnyawalcya expresses it “ The wife and the daugh- 
ters, &c.” A son may take his adopting- father’s estate^i and 
also the adopted son of an unseparated brother is entitled 
to inherit from liis uncle 

Menu says '‘Not brothers, nor parents, but sons, 
living, 01 their male issue, are heirs to the deceased ” 

Zillah Sarun, 

September 2l8t, 1810 

CASE XLVI 

Q Thcic were thiee brothers who held some landed 
property in coparcenary, one of whom died childless, leav- 
ing a widow, who succeeded to the share of her husband 
Subsequently, the surviving brothers sold their entire 
estate, including the share to which the deceased was enti- 
tled, to a stranger The widow apphed to a court of jus- 
tice for her husband’s poition a decree was passed m her 
iavoui, and she was put in possession of the property claim- 
ed She then, notwithstanding that her husband’s two bio- 
thers’ sons and grandsons in the male line were alive, made 
a gilt of the whole of hci husband’s property, which she 
lecovered by litigation, to one of her husband’^ brothers’ 
grandsons In this case, has the gift validity oi other- 
wise ^ 

The fact of a -R Under the ciicumstances above stated, the widow' 
r incompetent to give away her husband’s whole pro- 
riiSrebyiitiga- his bi others’ grandsons while there were 
*io“»gJ®JiJj^his other nephews and their sons existmg, and the gift 
power over It. must be considered illegal, as expressly declared by the 
following sages Cdtydyana “ Let her enjoy Vith mode- 
ration the property until her death After her, let the heirs 
take it” “Let the widow, preseivmg unsullied the bed of 
her lord, take his share , but she may not seek independency 
while she lives, to give, pledge, or sell it.” 
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“ Even in this case, if a partition should have been 
made, the widow is not entitled to the immoveahle pro- 
perty/’' 


CASE XLVII 

Q A person having an adult son^ without that son’s con- 
sent, disposed of by gift to a stmnger a part of liis maternal 
grandfather’s dependant landed ostate, the zemindar or pro- 
prietor of which had dispossessed him, conditioning in the 
deed, that if he (the donee) could recover possession of the 
property, he might exeicise proprietary right over it, and 
he (the donor) would have no concern with it The donee 
having recovered the estate, m this case, is the deed of gift 
binding and legal ^ and if so, is the donoi’s son’s property 
divested in virtue of the gift, or on the death of the donoi, 
will his son acquiie the light of ownership ^ 

ft 

R Under the circumstances stated, the donoi was com- a person hav- 
petent to give his maternal grandfather’s immoveable pro- mfke 
peity, which devolved on him by succession, to a &tiangei,^^dfathe^^^ 
and the right is complete and binding Thcie iio law 
that the daughter’s son’s son shall inheiit , consequently conditionofthe 
the donor’s son has no right to annul the gift This opinion donce’srecover* 
IS conformable to the Ddyahhdga, V%vddachintamam, Ddya- 
ruJidsya, and other works of law 


Auihomties 

The text of Vrihaspah, cited in the Vivddachintd^ 
onanf : “ Of houses and of land acquired by any of the 
seven modes of acquisition, whatever is given away should 
be -^delivered, distinguishing land as it was left by the 
father, or gained by the occupier himself At his pleasure 
he may give what himself acquired A pledge must be 
disposed of by the law of pledges, or subject to redemption, 
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but of property acquired by marriage^ or inberited*' from 
ancestors^ not eveiy gift subsists ” ^ ' 

It is laid down in the D&yahhdgcb, tbat ThJKrfiSirai 
since it is denied that a gift or sale should be made^ tb© 
precept IS infringed by making one But the gift or^tiuus- 
fer is not null for a fact cannot be altered by a hundred 
texts** , 

The passage of Sanches, quoted in the DdyarvJidsya 
** Land inheiited in regular succession, but which 
been formeily lost, and which a single (heir) shall recover 
solely by Ins own labour, the rest may divide according to 
theii due allotments, having first given him a fourth 
paib.** * ‘ 

CASE XLVIII. 

Q A man dying, and leaving some landed property, a 
son begotten by him on a concubine got possession of that 
property, and died leaving no children He was succeeded 
by a widow Was she (the widow of the latter deceased 
pel son) competent to make a gift, sale, or other alienation 
of the pioperty, while the daughtei*s son, or another concu-» 
bine of the oiiginal piopiietor, exists ? If she should have 
made cither of such dispositions, is it good and binding, or 
otherwise ^ 

The son of a It IS not particularly mentioned to what class the 

cnbme ^ r fo- oiigmal proprietor belonged If he was a Sudra, that is, 
^ided^^to’ m- of the fouith class, and the daughter whose son survives 
was begotten by him on a concubine, the widow of the son 
to oSeSB to*^o of his othei concubine may enjoy the whole estate, whether 
Sthor^hws. ° ^consisting of real oi personal property, during her lifetime, 
and she may also give or sell a small portion of it for the 
completion of her husbancTs funeral rites, or for his spiritual 
benefit, as well as for her own maintenance , but these 

t . 
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circutnstances excepted, she is incompetent to dispose of 
the property inherited fiom her husband, and the gift of 
sudi<properiy made by her must be considered void. 

Authorities, 

Thus in the MoJiabMmta, in the Chapter entitled Dana- 
dhArma, it is said . “ Foi women, the heritage of then hus- 
band is pronounced applicable to use Let not women on 
any account make waste of then husbands’ wealth ” “ Even 
use should not be by weaiing delicate appaiel and similar 
luxuries . but, smee a widow benefits her husband by the 
preservation of her person, the use of the piopeity suffi- 
meni^ for that purpose is authorized In like manner, 
(since the benefit of the husband is to be consulted,) even 
a gift or other alienation is permitted for the completion 
of her husband’s funeral iites Honco, if she be unable to 
subsist otherwise, she is authoiized to moitgage the pio> 
perty , or, if still unable, she may sell or otherwise aheno 
it for the same icason is equally applicable” This opi- 
mon IS declared in the Ddydbhdga. 

Cdtydyana — “ Let the childless widow, preserving 
unsulhed the bed of hei loid, and abiding with hei vene- 
lable protector, enjoy with modeiation the propeity until 
her death. After her, let the heirs take it ” 

“ Abiding with her venerable protector, that is, with her 
father-in-law or other of her husband’s family, lot her enjoy 
her husband’s estate during her life, and not, as with her 
sepafl^te property, make a gift, mortgage, or sale of it, at 
her pleasure.” 

Ndreda — " When the husband is deceased, his km are 
the guardians of his diildless widow . in the disposal of the 
property and care of herself, as well as in her mamtenance, 
they have fiill power.” 

YOIi^II. GQ 
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Tdpiyawalcya — “Even a son, begotten by a Sudra 
on a female slave, may take a share by the choioe of the 
father ; but if the father be dead, the brethren 'should make 
him partaker of half a shaie ” 

By the teim, “a son begotten by a Sudra on a female 
slave,” must be understood daughters, daughters’ sons, 
and other hens Thisi opinion is conformable to the Dd- 
yabhdga, Ddyataiwa, Vivddcfchmtdmam, Mitdcshard, Menu, 
and other legal authoiities * 

C%ty Dacca, ^ 

May Ist, 1816 j 

CASE XLIX 

Q 1 A Hindu i:emindar dies childless, leaving, a 
widow , who one day previous to her death, in full possession 
of hei faculties, executed a Will, or conditional deed of gift 
(duly signed and attested,) of all the piopeity, real and 
personal, with the profits accruing therefrom, to which she 
had succeeded on the death of her husband, together with 
the piofits which had accrued theiefrom, and all the pro- 
perty acquiied by herself, in favour of a stranger In this 
case, what propel ty will pass by such Will, or conditional 
deed of gift ^ 

* In the case also of Bindiabun Chund Rai versus Bishnnchund 
Kai, where the respondent claimed to retain possession of certain 
lands on the plea of gift from a Hindu widow by whom they had been 
taken on hei husband’s death, on a division among the heirs, the 
court of Sudder Dewanny Adawlut held that the plea was not proved, 
and that at all events the gift would have been invahd without 
the consent of the heirs — Sttdder Dewanny Adawlut Jteports, vol iv, 
page 143 And m another case, (page 117 of the same volume,) it was 
determined, that the widow of a Hindu, who died without children, 
had the power of making a gift of a portion of her late husband’s pro- 
perty for his spintual benefit, but such not appearing to the court to 
have been the object of the gift in the case m question, the claim of 
the donee was disallowed. 
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jR. 1. Although the instrument m question mfty 
been duly signed a^id attested, and executed by the widow gift or 
while in the full possession of her faculties, still she was vS?S^ her 
not competent, without the consent of her husband’s heirs, band, nor her 
and those on whom she was dependant, to make a condi- tKmfmaS^ 
tional gift, stipulating for the possession of the donee after 
her death, nor was she at liberty to make a will affecting 
the landed and othei piopeity left by hei husband, into 
the possession of which she came on his death, nor affect- 
ing the profits of it, nor afiecting her own acquisitions 
made by means of the landed pioperty to which she had 
succeeded, or by means of its profits As, therefoie, the 


gift or disposition by Will of all thiee desciiptions of pro- 


perty abovenamed, (viz, landed piopeity devolved on bei 
from her husband, personal property, and hei acquisitions 


made by means of the mheiited estate, and its piofits,) is 
illegal, no part of that property goes to the donee but 
whatever the widow may liave*acquired by means, other 
than those of the inherited piopeity and its i^iofits, is hei 
own Stridhun, or peculiar piopeity, and she is at libcity, 

(except in the case of immoveable piopeity given to her by 

her husband,) to dispose of such Stridhun by Avill or gift, 

as she pleases, and, therefore, the of the widow, uutsheiuav 

(except immoveable piopeity given to her by hci husband,) 

can pass to the^trangei under the will or conditional deed 

of gift This opinion is given in conformity to the Ddya~ 

bhdga^ Snerishna Taved lancdva's commen tai y on the immoveable 

Ddyahhdga, Ddyatativa, Ddyarwhdsya, Cdtydyana, Menu, 

and other authorities cuiient in Orissa huhiand 


Authorities 

1st " Let the childless widow, preserving unsullied the 
bed of her lord, and abiding with hei venei able piotectoi, 
enjoy with moderation the propeity until hei death aftei 
her, let the heirs take it ” — Text of Cdtydyana, c.ted m 
the Ddyahhdga, Ddyatativa, and othei autHftritics. 
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2d. “ Land passes by six formalities . by consent of 
townsmen, of kmsmen, of neighbours, and of heirs, and by 
gift of gold, and of water” — ^Text of unknown origin, 
cited in the Bdyatatwa, and other authorities. 

8d. “ When the husband is deceased, his kin are the 
guardians of his childless widow. In the disposal of the 
pioperty, and care of herself, as well as in her maintenance, 
they hawe full power ” — ^Teit of Ndreda, cited in the Ddya- 
bJt&gat and other authorities 

4th " But if the husband’s family be extinct, or contain 
no male, or be helpless, the km of her own father are the 
guardians of the widow, if there be no relations of her hus- 
band within the degree of a Sapinda ” — Text of Kdreda, 
cited in the Ddyahlidga and other authorities 

5th “In the disposal of property, by gift or otherwise, 
she IS subject to the control of hei husband’s family, after 
his decease, and in default of sons ” — J%niutava1iana in the 
Bdyahhdga. 

6th “ As the dependance of women m makmg gifts is 
on their husband’s relations, it is evident that she may 
make gifts to them with their consent ” — Commentary of 
Snenshna Tarcdlancdra , 

7th “ For women, the heritage of their husbands is pio- 
nounced applicable to use Let not women on any account 
make waste of their husbands’ wealth.” Here the temj 
waste indicates that they aienot 'dispose of 

the property as they please, by gift, sale, or other means ” — 
Text of the MaJuibhdrata, cited m the Ddyarvduisya. 

8th. “ A gift, pledge, or sale of lands, houses, or 
slaves, by a dependant person, is luvahd or meffiment ” 
— CiUydyana. ♦ 
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9tii. " The wealih 'which is earned by mechaidcal arts 
or which is received through affection from any other (but 
the kindred), is always subject to her husband’s dominion. 
The rest is pronounced to be the woman’s property. That 
whidi IS received by a mamcd woman, or by a maiden, in 
the house of her husband, or of her father, from her hus- 
band, or from her parents, is termed the gift of affectionate 
kmdred The power of woman over the gifts of their 
affectionate kindred is evei celebiated, both in respect of 
dommion and of sale, according to then pleasure, even in 
the case of immovables” — Texts of Cdtydyana, cited in 
the Ddyahkdga, Ddyacremasangraha, and other autho- 
rities 

10th “ What has been given by an affectionate hus- 
band to his wife, she may consume as she pleases, when he 
IS dead, or may give it away, excepting immoveable pro- 
perty ” — Text of Ndreda, cited m the Ddyahkdga 

11th “ But m the case of immoveables bestowed on her 
by her husband, a woman has no powei of alienation by 
gift or the like.” — Jtmutavahana in the Ddyahkdga. 

12th Gift consists in the effect of laising anothei’s 
property 

Q 2. In the event of such disposition being declai'cd 
illegal and void, to whom will the widow’s Stridhun go, 
supposing there to be descendants of hei father or grand- 
father li-vmg 1 Will it go to them, oi to the nephews or 
other heirs of her husband ? An answei is lequiied to bo 
dehvered to this question according to the law of Onssa. 

R. 2. The instiument in question having been thus 
proved to be illegal and void, supposing there to be no 
descendants of the father or grandfather of the woman living, 
and she have no unmarried daughter, or aihanoed daughter, 
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' nor married daugliter, nor son, nor daughter’s son, nor son’s 
son, nor son’s giandson, nor stepson, nor stepson’s son, 
nor stepson’s^ grandson, nor ^ husband, nor mother, nor 
fathei, nor husband’s younger biother, nor son of her hus- 
band’s younger brother, nor eon of her husband’s elder 
brothel, nor son of her sister, nor son of her husband’s sis- 
strtdhutt will t®**! ^<1*® Stridhun will go to her brothers, or her brothers’ 
lefcrence to their propinquity, and not to the 
nephew or other hens of her husband, ^his opinion is 
rf* h« delivered in conformity to the Ddyahhdga, Ddyacrama- 
baad’g hem. aangrohot,, Ddyatativa, and othei authontes cunent m 
Orissa 

Autluyniics 

1st “ The sistei’s fee belongs to the uterine brotheis 
Aftei them it goes to the mother, and next to the father ” 

2d “The mothei’s sister, the maternal uncle, the 
father’s sister, the mother-in-law, and the wife of an elder 
brother, aie pronounced similai t<T mothers If they leave 
no issue of then bodies, nor son (of a nval wife), nor 
daughter’s son, nor son of those persons, the sister’s son, and 
the rest, shall take their property” — ^Text of VnhotapaU, 
cited m the Ddyahhdga, Ddyacramaeangmha, Ddya- 
tatwa, and other authoiitics 
Sudder Detvanny Adawlat, 

July I2tk, 181.7 

Kundrnp Singh, appellant v Mohunlol Khan, i-espondent 

CASE L 

Q A proprietor of a ten-anna sliaie of a landed estate 
had a son, who died before him, leaving a widow and three 
daughters The said proprietor having brought the ap- 
pellant from a ceitain place, gave him in marriage to one 
of his three grand-daughteis, and presented him with his 
entire share of the property as a Yautuca, gift (propeity 
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given at a marriage), by a deed , and it is also proved that 
the appellant took possession of the property so given, and 
sold a two-anna share of it with the consent of his wife, 
which sale was admitted as good and valid by the decisions 
of the zillah and provincial couits In this case, has the 
widow of the son of the donor a right to sell any portion 
of the remaining eight-anna shaic ^ 


R It appears from the evidence adduced in this case, 
that the landed pioprietor in question separated his portion 
of the estate fiom that of his coparceners, and caused it to hS^el 

be legistered in his son’s name , and that having brought the » 

.T-ppellant from a distant place, he gave him in marriage tojii^aipment, 
one of his three grand-daughteis, piesenting him with his of hw son's 

entire estate as a Yautuca, or nuptial gift, while his own da^u- 

wife and his son’s widow and two unmarried daughters 
were living , and that he died, leaving diiections with the 
appellant to support his and lus son’s widows Under 
these ciicumstance*^, the pioperty which is specified in the 
deed of gift, accordmg to law, being the appellant’s estate, 
the deceased son’s widow has no right over it, and cannot 
sell it It also appeals that the deed of gift was attested 
by three witnesses, consequently the donee’s piopiietary 
light to the estate specified m the deed being so established, 
the son’s widow has no right to it, and therefore her claim 
is inadmissible 


AuthorUtes 

Menu — " After the (death of) father and mother, the 
brethren, being assembled, must divide equally the paternal 
estate for they have not power over it while their parents 
live” ^ 

V^8hnu : — When a father separates his son fiom 
himself, his will regulates the division of his own acquired 
wealth” 
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Devdla : — “ For sons have not ownership while the father 
is alive and fiee from defect” 

“ Bat wealth received on account of marriage is consid- 
ered to be that which has been accepted with a wife.” 

Dacca Court of Appeal, 

May 1820 

Jugunnath Das v. Madunmohun Ghose and others 



CHAPTER IX 

<^t ^liCvtv M 


CASE I 

Q A person living in service, was supposed by the in- 
habitants of the place to be the slave of the individual whom ^ 

he served In this case, is he to be tieated as a slave, fiom 
the fact of such notoriety ^ and if so, is the master com- 
petent to dispose of him by sale ? • 

R According to law, slaves are of fifteen desciiptions , jaf^lSJ^^d^cnp- 
but it* is not distinctly mentioned in the question to what 

* / ^ meration o f 

sort of slaveiy the individual alluded to belonged Of the them 
fiftee^ desciiptions of slaves, five aie the following one 
bom of a female slave in the house of her master (GrdLa-^ 
jatd), one bought (Kriia,) one i&eexvei^hy donation (Luh- 
dha,) one inherited fiom av-cestois (Kiamagutd), and one 
self-sold (Atmabikryd) , and the issue of these five slaves 
become the propeity of then master thepeison whom they 
serve is competent to sell them, and they cannot be eman- 
cipated. The 1 emaming ten are these one maintained in 
famine, an apostate from leligious mendicity, one who has 
offered h\m8elf in this foim, I am thine,” one lelieved 
fiom great debt, one pledged by a foimer master, one made 
captive in war, a slave won in a stake, one maintained in 
consifieration of seivice, a slave for the sake of his bride, 
and a slave for a stipulated time these ten can be emanci- 
VOL II. H H 
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patcd wiihouj; the consent of their master The passage of 
, Ndreda, as laid down in the Vivddaxihin14mani^ Of those 
slaves, the fiist four (one born %n the house, one bought, one 
received, and one %nher%ted) aie not of right I'eleased from 
slavery . unless they be emancipated by the indulgence of 
their masteis, then scivitudo is heieditary. That low man 
who, being independent, sells himself, is the vilest of slaves , 
he also cannot be lelcased fioni slaveiy ” 

City Dacca, ^ 

May 2Gth, 1824 j 

CASE II 

Q A female slave being the property of two individuals, 
one of them disposed of her in maniago to the slave of 
anothei person, and oideied her to go to her husband’s 
house, where she is still living The othei proprietor brought 
an action in a court of justice, claiming her In this case, 
does the plamtift s light consist over half her person, or is 
ho entitled to half the piicc of her poison ? 

One of twd B Of two piopiietois of the slave giil, if one disposed 
mate Save giv- of her in niairiagc without the consent of his co-paicener, 
pcrson who did not consent is entitled to half the seivi- 
SSw gill, but not to half her person , and if he 

iwur**^^o? hiUf valu^ of her person, he may lecover it 

her value This opinion IS leceived by the learned 

Zillah Chittagong, 

March 13/A, 1818 

CASE III 

Q A slave being the property of thiee individuals, one 
of them, with his own ficc will, emancipated him from servi- 
tude, to the extent of his legal sbaie. In this case, is the 
slave released fioin his obligations to the other two proprie- 
tors, if not, how are the two remaining masters claim 
their right of servitude ^ 
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R Supposing one of the three propiietors to have TUoemanci- 
emancipated Uie slave fiom servitude to the extent of hisSiaJjeby oneof 
legal share, and the other two not to have done so, the right does not render 
of the person who dischaiged i>im is divested by emancipa- respect to the 
tion, but the propeity of the others cannot be destioyed by 
that transaction The slave must scive those individuals 
who have not emancipated him, according to their shaies 
in him. 


Zillah Mymunmigh,^ 
July mh, ISIS j 


CASE IV 


Q A female slave, having been emancipated fiom sei- 
vitude, suffeied much foi the necessaiies of life, and sold 
heiself with her two daughteis, one of them five, and the 
other seven yeais of age, with her late master’s consent 
In this case, is the sale of the daughters of such tendei 
yeais available in law or not ^ Have the daughteis an 
option, on attaining the age of majonty, to set aside the 
sale of their peisons ^ 

R, If the slave, after having been emancipated, sold Children add 

as slaves, are 

herself and hei two minor daughters with hei late master’s not entitled to 

their freedom 

sanction, the sale is legal, and the drxughters, on attaining on coming of 

age 

the age of majority, have no power to nullify the contiact 
This is the received opinion 

ZiUdh ChiMagong, 1 
Jiiiy l^fA,1819 j 

' CASE V. 

Q A person procures a contract of mariiage to be enteied 
into betv^Oen his slave and the daughtei of a free person, 
and sahsequently sells his slave’s wife to another In this 
case, ' lias the master of the slave derived any right of 
propnetox^p over the person of the slave’s wife, hy reason 
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of hei being subject to his slave , and is the sale of such 
woman allowable by law ^ 

A free wo- jj A. ficG woman becoming the wife of a slave, becomes 
man, by many- 

mg a Biavo, be- a slave to her husband’s master, who has full power to 
oomes the slave titj 

of her hus- alienate hoi by sale, and the sale is good and valid 

band's master 

Zillah Clvdtagong, 

August 20ih, 1819 

CASE VI 

Q Foul brothel s purchased a female slave, who subse- 
quently bi ought forth a son and a daughter Of the four 
biotheis, one sold hia property over the slaves to the other 
three, while the male slave was only eleven years old, and 
aftei wards he (the slave) mariied a free woman, and then 
died Of the thiee piopnetois, two left no heir at their 
death, and one is suivived by a son In this case, is he 
(the biothei’s son) competent to sell the widow of the slave, 
or otherwise ^ 

And on the R. If tlieic be no neaicr hen of the deceased brotheis, 
husband,^ may the bi other’s son lb competent to sell the widow of the son 
master female slave, because the nephew is by law entitled 

to succession If he be not the next heir of the deceased 
proprietois, he can only sell his right over the slave’s widow 
The sale of slaves is admitted by the usage of the country, 
and by law 

Authorities 

Cdtydyana says — A fiee woman, or one who is not a 
slave of the same master^ (/or the word adasi may hear 
evther sense,) becoming the bnde of the slave, also becomes 
a slave to fter husband's owner , foi her husband is her lord, 
and that loid is subject to a mastei ” 

Dacca Court of Appeal 
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CASE vri 

Q A blave having left hie mastei’s house^ lesided in 
another place, and suppoited himself by his own labour foi 
the peiiod of ten or twelve yeais, duiing which time his 
master neither sent for him nor lequired his attendance, 
though it* was known to him wheie the slave was living. 

In this case, does it follow that the master has relinquished 
his right of property , or, on the, other hand, is a sale of the 
slave made by the master un<lei such circumstances valid 
and binding ? 

B Of the fifteen sorts of slaves, five only, that is to saj^ ihoprop(srty 
one born of a female slave in the house of hei mastei, one lostV^egiect- 
received by donation, one self-sold, one inherited, and one hun tor more 
bought, cannot be leleased until then ma&tci emancipates years 
them It appears m this case that the slave, foi ten oi twelve 
years, with the knowledge of his» master, lived in anothei 
place, and supported himself by his own laboui, and con- 
tiacted mariiage by means of funds acquiied by his pei- 
sonal exeition, and that the master neither made any endea- 
vours to bung the slave back to his fc)Civice, noi defiayed 
the expenses incident to his maintenance In this case, a 
forfeitme of his right of ownership ovei the slave necessa- 
rily follows , because not objecting his silent neglect, which 
constitutes the loss of all property (after the peiiod above 
alluded to), with exception to that which is immoveable 
and the sale is illegal * 

CASE VIII 

Q An inhabitant of Sylhet wishes to sell his female 
slave and her family, consisting of four sons and a little 

* The proprietary right to moveable property lapses after a period 
of ten years, provided there was wilful neglect on the part of the 
owner for that penod , but not if his non-mterference was unavoid- 
able. 
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gill, for a fixed sum, to anothei person. The slaves make 
an application to the couit, stating that they ai'e willing to 
sei VO then own master, but that the latter, from enmity, has 
come to an understanding with the intended purchaser to 
have the family lemoved from the place of their nativity, 
and the individuals sold at separate places. 

Can the slaves, according to the Hindu law as current m 
Sylliet, object to such a sale*^ 

May they, in case then master is detei mined to part with 
them, select another poison, whom they prefei to be then 
purchasei ^ Or may they pui chase then own libeity, if they 
can laisc the sum demanded ? 


Four sorts of 
fllavos < ami()t 
pfleit Uieir own 
einanoipuiiuu 


jR Fiom the purpoit of the above question, the slaves 
alluded to in it aie undci stood to be of that description, 
among the iiftecn soits of slaves specified in the sitasters, 


winch IS teimed G)ilu(jativ, or born in the house Five of 


these closcnptioiis of slaves, one bom in the house, one 
bought, one received, one inlieiited, and the slave self-sold, 
ai c not leleascd fi om slaveiy, unless they be emancipated by 
the indulgence of their masters Now if the owner, being 
inclined to sell his slave, wish to alienate his right of seivice 
by selling foi a sum fixed by himself, any of those five soits 
of slaves (the son bom in the house, &c) in right of his 
owneiship and fiee-will, he can sell the slaves, although 
willing to sei\e him 


B 11 1 they In the above case, if taking the pnee fixed by their mas- 

should not be ^ . 

conaifmed to ter from the pui chaser chosen by him would occasion great 
ausoiy by salo ” 

misery to the slaves, then the mastei’s alienation of his 
slave boin in the house, and the rest, by taking Tiis fixed 
price for the slave fiom a pui chaser chosen by the slave, 
or from any other purchasei, should be maintained under 
the adaptation to circumstances presciibed by the $h^$ters ; 



OF SLAVERY. 


271 


for the master incurs no loss by receiving his fixed price 
foi the slave, even fiom the purchasei chosen by the slave, 
or fiom any other purchaser 

But still the slave born in the house, and the others, can 
never be released fiom slavery by paying the price set upon 
them by their master from their own piopeity , foi the mas- 
ter’ s right of authority extends to the propeity of his slaves 

This vyavastha is in accordance with the Vivddahhin- 
gdrnava, D&yacmmasangraha, Dctyabhdga and other 
woiks cuiient in the distiict of Sylhet 

Autliorihes 

l&t The follwing text of Ndreda, cited iii the 
dabhangdrnava and DdyacQ amasangmha ''One born 
m the house, one bought, one received by donation, one 
inherited from ancestois, one maintained m a famine, one 
pledged by a former mastei, one lelieved fiom gi eat debt, 
one made captive in wai, a slave won in a stake, one who 
has offered himself in this foim, 'lam thine,’ an apostate 
fiom leligious mendicity, a slave foi a stipulated time, one 
maintained in consideration of sei vice, a slave for the sake 
of his bride, and one self-sold, aie fifteen slaves declared 
by the law.” 

2d This interpretation is in tha Ddyacramasaiigralia 

" One born in the house,” is, one bom of a slave girl ” 

3d The following passage in the Ddyaoramasan- 
graha,. 

" Among those slaves, the first four (one bom in the house, 
&c) and the slaves self-sold, cannot of light be iel§ased 
fiom slavery, unless they are emancipated by the indulgence 
of their masters.” 
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4th The following text of Vr%h(i8‘pati, quoted in the 
VyavaJuiratatwa and other tiacts 

“ Judgment is not to be formed, lelying on the shaster 
alone, foi a failure of justice is produced when an inquiry 
IS not adapted to ciicumstances” 

5th Tins text of Menu, cited in the Vivddahhangdr- 

nava, Dd yabhaga, Ddyatatwa, sind oihei works 

« 

“ Thiee persons, a wife, a son, and a slave, are declared 
by the law to have in geneial no wealth exclusively their 
own the wealth which they earn is regularly acquired for 
the man to whom they belong 

Zillah Sylhet, 

June 13th, 1825 

* This case was referred for the consideration and orders of the su- 
perior court by the magistrate of Sylliot, accompanied by the following 
statement “ A poison possesses a slave, and sells him to another 
person for a sum of money The slave admits that he is the slave of 
the seller, but presents a petition to the magistrate, saying that he 
is unwilling to remain as the property of the purchaser, and he prays 
that the magistrate will allow him to buy his liberty from the latter 
at the same sura the pin chaser was to give, and thereby be absolved 
from slavery Is the magistrate at liberty to act accordingly? The pur- 
chaser objects to the slave being able to effect this, and insists on the 
pui chase being valid, and on his right of retaining the slave It appears 
but just, that as the original scller^s object m disposing of the slave 
was money, if the slave has it m his power to liberate himself from 
bondage, the magi&tiate should have a right to interfere, and thereby 
prevent the slave from being in the possession of a person to whom 
he objects To this reference, after taking the opmion of their 
law officers as above, the court replied to the following effect — “ From 
the vyavastha of then law officers, the court are of opmion, that the 
slaves whom it IS proposed to sell to one whose intentions they sus- 
pect and dread, may be allowed to select a purchaser with whom they 
are satisfied, and that in this their proprietors must acquiesce. The 
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^ CASE IX. 

Q 1 What descnptions of slaves are authorized by 
the Hindu Law ^ * 

a 1. There are fifteen descriptions of slaves as follows, 

1st Grihajatd, one boin of a female slave m the house Birth 
of her master. 

2nd Kreeta, one pui chased fiom his foimer owner for Purohaa© 
a sum of money 

3id Lubdfia, one leceived m donation Donation 

4th. Dayadopaguta, one acquired by mheiitance inhentance. 

5th Anakulahhritta, one maintained in a time of scarcity ^ Maintenance 

during famine 

or famine 

6th Alvita, one received in pledge Pledge 

7th Rinadasa, a distressed debtor voluntaiily engag- Debt 
ing to serve his creditor for a stipulated period 

8th Joodhaprapta, one made captive in wai Conquest 


9th. Punajita, one won in a stake oi gaming wager 


Won in 
stak€’> 


10th Oopagata, onQ offering himself as a slave, with- Voluntary 

suiTendor. 

out any compensation, and saying, I am thine 


answer, however, does not go the length of stating that slaves are 
competent to pm chase their freedom from their masters against the 
consent of the latter. This doctnne corresponds with what has been 
laid down by Puffeiidorf on the same subject, (book vi, chap 3, §§ 4 ) 
** Nor doth it appear that he can transmit them to another master 
without their consent, they being really in the capacity of perpetual 
mercenaries or hirehngs, working for the advantage of him that em- 
ploys them, whilst continmng in that state, but not at his disposal 
when obbged to leave it«*' 

YOlu II. 


II 
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^••rtion iith. Prvimi^eabustta, an apostate from religions men- 
gmu oti»e dicity, who deviates from the rules of the order he may have 
voluntarily enteied, and who thereby. beoon|eB the slave 
of the king 

• 12th, KrUakala, one offering himself in servitude for 

rioA a stipulated period 

BhvModaaa, one pffenng himself in servitude for 
*“***• the sake of maintenance 

Ditto *w ^ 14 th Burrubabhy'itta, one becoming a slave for the sake 
•akeofahnde ’ “ 

of marrying a slave giil 

Voinstary 15th Atma V'lkrvee, ono who sells himself forapecu- 
aale 

niary eonsideiation 

The above fifteen soits of slaves have been enumerated 
by Ndreda and jlfmu in the MUdeshard, Baindcara, 
VtvddoidvvnMmim, Oalpataru, 8nmt%8dra, Vwddatian- 
dam, SmrUz Sumoochuya, Madhaviya, and other legal 
authoiities 

Q 2 What legal powers are the owners of slaves 
allowed to exercise upon the persons of their slaves, and 
paiticularly of then female slaves ^ 


Dtttwa to be B, 2 The ownei of a male oi female slave may require 
atov^aad of such slave the performance of impure work, such as 
naiMag them cleaning the house, the gate-way, the necessary, anft tihe road, 
removing the dirt and rubbish, and all other impurities : 
attending the master at his pleasure, and rubbing his limbs. 
This IS to be consideied as impure work, and all other 
work as pure 


In case of disobedience or fault committed by tha slave, 
the master is empowered to correct him by the iafltetion of 
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corpoital punishment with a rope, or the small shoot of a cane, 
or Ignominious exposure But if the master should 
exceed this ^tent of his authority, and inflict punishment 
upon his slave of a severer nature than that above stated, 
he is liable to be fined at the discretion of the ruling power. 

This is conformable to the opinion of Gcttydyaiui cited in the 
Baindmra, V^vddaekmtd^nan^, and othei authoiities 

Q 2 'What oflences upon the persons of slaves, and 
particulaily of female slaves, committed by their owneis, 
or by others, are legally punishable, and m what man- 
ner? 

J2. 3. A master has no nght to command eithei hia Penalty m 
male or female slave to perform any othei duties besides “h 
those specified m the answer to the second question, nor 
has he any authority to punish his slave furthei than in the 
mode that has been already stated If he does so. ho is . 
liable to a pecumary fine at the discretion of the ruhng 
power • 

Q 4 Are slaves entitled to emancipation upon any, and 
what maltreatment ? And may the com ts of justice adjudge 
their emancipation upon proof of such maltieatment ? In 
particular, may such judgment be passed upon proof that a 
female slave has, dm mg hei minority, been prostituted by 
her master or mistress ? or that any attempt of violence has 
been made upon her person by her owner ? 

p 

JS A The commission of oflences of the above nature Cases m 
by the master does not aflect the state of bondage />f tbcn^^^wy 
slave, and the ruling power has not therefore the light of 
gi anting his manumission But if it should be proved that 
any person having stolen or inveigled away, by fiaud and 
"treachery, a child, and afterwards sold it to another, or that 
any person had compelled another into a state of slaveiy 
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hy force or violence, the ruling power mey thei& order the 
emancipation of such slave ; and if a master^ or aijiy other 
person by permission of the master, should with a 

slave girl, before she had arrived at years of maturity, the 
ruling power may sentence such offender to pay a pecuniary 
fine, but cannot emancipate the slarve girl Whenever a 
slave girl has borne a child by her master, such slave, 
together with the child, beppmes free, and the ruling power 
should sanction their emancipation This is the law accord- 
ing to Menu, Yd^nyawalcya, and Cdtydycma cited in the 
MUdeahard and other authorities 

Sudder Dewanny Adawlut, 

March 2^th, 1809 



CHAPTER X 


CASE 1. 

Q. A person died involved in debt, leaving some pro- 
perty, but not sufficient to answer all legal demands His 
three minor sons and his widow took possession of the 
assets of the deceased’s estate In this case, are the indi- 
viduals in question bound to liquidate the debts contracted 
by him ^ 

22. If the assets of the estate have been taken by the The heir«^ 
widow of the deceased and his sons, they are bound to pay Tb s m 
his debts. It is incumbent on a son to exonerate his father oShf^ ^ t^o 
by liquidating his debts, and this should be done before 
any partition of the paternal estate among the sons. The 
minor sons cannot exercise any power over the patrimony 
until they come of age, but then the liquidation of the &ther^s 
debts becomes mcuinbent on them also If the widow suc- 
ceed to the estate, she should discharge the debts , but if the 
amount of the debt be larger than the property is capable 
of satisfying, the whole property which the deceased left 
must be gd^en to the creditors, and then his heirs must bo 
considered as absolved also from all claims 

Baanraton Dos v. Rajoo and otheis. 
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CASE n. 

Q A woman whose husband is iivioj;, exaoptes a bond 
or similar obligation m her own name in this case, is such 
instrument valid, and binding on the hntband ^ 

Ceriftfn dw- J2. It is a general pnnciple in law, that a wife is mcom- 

oriptioos of wo* 

men competent petent to contract a debt, or to execute any obligation , bilt 

to oontract ob- 

iimtiona for if a debt be contracted by a woman of any of the superior 

wnii^ t li 6 1 r f. 

huBbands are tribes, such as a Brahmince or a Cahetrya, for the sup- 
port of the family, it must bo liquidated by the husband A 
husband, however, is liable for any debt contracted by his 
wife, she being a woman of ceitain of the infenor dasses, 
such as a milkwoman, &c, whatever may have been the 
purpose for which the money was borrowed, because the 
whole of their concerns is under the management of their 
wives 


AuHicynties 

The text of Ydjnyavnlcya laid down in the MUdcshard 
— “ Neither shall a wife or mother be vn general compelled 
to pay a debt contracted by her husband or son, nor a 
father to pay a debt contracted by a son, unless it were 
for the behoof of the family nor a husband to pay a debt 
contracted by his wife.” 

The passage of V^8hnu quoted in the Vvramitrodaya 
“Neither shall a wife or mother he vn general compdUd 
to pay the debt of her husband or son, nor the husband or 

son to pay the debt of. his wife or mother.” 

. * 

Vr^aapati , — “A house-keeper shall discharge a debt 
contracted by his uncle, brothei, son, wife, servant, pupil, 
> or dependants, for the support of the family dwring his 
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Ndreda — “ Whatever debt has berai contracted for tho 
use of the itunily by a pupil, an apprentice, a slave, a 
wife, or an agent, must be paid by the head of the family.” 

Menu — “ Should even a slave make a contract vn the 
name of Im ahsent master for the behoof of the family, that 
master, whether in his own country or abroad, shall not 
rescmd it ” 

« 

Ydjnycmalcya — If the wife of a herdsman, a vintner, a 
dancer, a washerman, oi a hunter, contiact a debt, the hus- 
band shall pay it , because liis livelihood chiefly depends on 
the labour of such wife ” 

Cdtydyana — '‘The husband, being a vintner, hunter, 
or fowler, a washerman, a herdsman, a shepherd, or the 
like, shall pay the debt of his wife it was contracted m 
the concerns of the husband 

Zillah Ohazeepore 


CASE III 

Q A father with his five sons lived jointly in respect 
of food and in the conduct of mercantile affairs One of 
the sons contracted a debt for his own private use, and 
noton account of the joint concern On the expiration of 


* llie Hindoo law m this particular seems to be in unison with tho 
principles of English jurisprudence A married woman set over the 
affairs of the household , or of the whole or any portion of her hus- 
band’s busmess or trade, binds him by the contracts which she makes 
respectmg matters committed to her management He is considered 
to contract throng her mmistry In this case, hkewise, as well as m 
the case of necessanes supplied by the wife, there is no rescission at 
her husband’s instance or her own, for want of his special and express 
sanction "^Octebrookis Treatue cm Ohhgatwns and CordracU^ Part 
1st, page 833. 
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thd period agreed u^on for the disoha^e of Uie debt> the 
creditor brought an action against the debtor^ who subse- 
quently died before his father and four brothers, leaving a 
widow. The father and brothers of the deceased are 
enjoying the joint piopeity In this case, should the debt 
be liquidated out of the joint funds of the concern ? 

The aurvi- E Supposing the debtor living with his father and 
iwwobiTfor’^a brothers as a joint family, ^nd having joint dealings with 
them, to have contiacted the debt for his private use,* and 
pioduco of the land or other estate purchased 
piiS!^ sum boi i owed was expended for the use of the 

’i®®* joint family or joint tiado, then the father and brothers 

who jointly possess the ancestial and acquired property 
should liquidate the debt But according to the doctrines 
of Menit, the M^tdesUara, V ivddachvrit<S/mam, Vivdddr^ 
navaaetu, and other legal authoiities, debts contracted 
for the following purposes will not be claimable from them 
V'lvJcaapati The sons are not compellable to pay sums 
duo by their father for spirituous liquois, for losses at play, 
for promises made without any consideration, or under the 
influence of lust or of wrath, or sums for which he was a 
surety, eaxept in the cdsea before mentioned , or a fine, or 
toll, 01 the balance of eithei ” 

ZUlah Jungle Mehala, 

May 7th, 1822 

CASE IV. 

Q A married woman having borrowed some money 
from a stranger, appropriated the sum so borroired to de- 


® This appears to be only half an answer to the query , for it is 
unquestionable, that the brothers who took the estate are liable fer the 
debts, as far as there may be assets, whether the money was borrowed 
by the deceased brother for his pnvate use alone, or was expended for 
the benefit of the famUy at large 
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fraying the expenses of an action instituted by her for tlie 
recovery of her husband’s property, and obtained a decree 
for the same in a court of justice She executed a bond 
in favour of the lender for the sum bonowed, conditioning 
that “ her husband should make over to him possession 
of the property fo^ which she had obtained a decree in her 
own name, in the event of non-payment of the money boi- 
ro wed by means of which it had been lecovered” When 
this bond was executed, hei husband was absent Subse- 
quently the lender, in virtue of the bond, brought an actiou 
against the borrower of the money, and against her husband, 
the possessor of the propeity specified in the bond The 
borrower, in her leply to the plaint, acknowledged liei 
execution of the bond and hei receipt of the money, but 
pleaded that the property in question was in her husband’s 
possession, and the othei defendant answeied by a total 
denial of the claim, and stated, {^hat his wife had foimed a 
connexion with the plaintiff, in consequence of which, he 
*had, previousljj to the institution of this suit, filed a com- 
plaint against the plaintifi*in tlie Foujdaiee Court, that the 
magistrate had passed a decision in his favour, ordeiing his 
wife to be delivered up to him, and that she was conspiiing 
with the plaintiff to defraud him of his lawful pioperty 
In this case, according to law, will the liquidation of the 
debt be incumbent both on the borrowei and on her hus- 
band jointly, or only on the former ^ 

IL It is laid down in the Mitdcahard and other autho- when a wife 
rities, that when wives, who, with the consent of their hus- “uSiS'a^af- 
band, assume the management of his family affairs, contract ftedebti 
a debt, the liquidation of such debt rests with the husband , contracts 
otherwise he is not answerable for it 

ZiLloh Moradabad, 

August 2Uh, 1810. 

Buksheeram 
VOL. II. 


} 

V. Mus^t Durboo and another 
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CASE V 

Q A num living with his brothers, as a joint and 
undivided family, borrowed a certain sum of money, and 
executed a bond, obliging himself to pay the debts by instal- 
ments. He (the debtor) proceeded to g, distant country 
without liquidating the debt, while the family was un- 
divided, and for the peiiod of nme years no intelhgence of 
him has been received Now the debtoi’s brothers and wife 
aie m the jomt enjoyment of the family property, moveable 
and immoveable In this cose, can the creditor churn pay- 
ment of his debt from the occupicis of the debtor’s estate, 
or mn&t the claim be deferred until the expiration of twelve 
years fiom the date on which the debtor departed fiom his 
family house ^ 


The debts of 
a missing per- 
son must bo 
paid by those 
in possession of 
his estate, with- 
out waiting 
twelve yetus fox 
hiB rc-appoar* 
ance 


J2. If a man contract a debt while he hves with his 
brothers, as an undivided and united family, and subse- 
quently become missing, the debtor’s brothers and wife who 
possess his estate must pay his debts, without waiting for ‘ 
the cxpiiation of twelve yeais 

Authorities 

Ydjnyawalcya — " If one of two or Tnore parceners or 
undivided kinsmen contract a debt for the support of his 
family, and either die, or be very long absent abroad, the 
other parcener's or jomt tenants shall pay it ” 

“ A debt contracted before partition by an unde, or a 
brother, or a mother, for the support of the family, all the 
parceners or joint tenants shall discharge ” 

Ndreda — “ The creditor need not wait a specific ^ne , 
for there is no authority /or such a supposition” 


Zillah Tipperah, 
July leth, 1812, 
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CASE VI. 

Q A creditor, on the death of a debtor, sues his heirs, 
namely, his widow and brothers ; but it is not conditioned 
in the bond that the debtor's heirs and repiesentatives shall 
discharge the debt. In this case, are the heirs of the debtor 
bound to liquidate that debt or not ? 

Jt If the deceased debtor should have bond fide bor> Tlieheirwho 

tflikos tllO fiWBOtfl 

rowed the sum mentioned in the obligation, his widow must of a deoeaaed 
fulfil the conditions, provided she was a party to the con- 
tract, or promised to discharge the debt, or provided she 
received his assets, even though there be no mention of the 
heir’s responsibility for the payment If one of the asso- 
ciated brothers contract debts for the support of the joint 
family, the other paiceneis must discharge them This 
opinion IS consonant to law * 

ZiUah Jessore 


CASE VII 

Q A person died, leaving a widow, who succeeded to 
his estate, subject to the law which allows her only to enjoy 
the property with model ation until hoi death, but not to 
give or sell it , and having contiacted a debt, either to save 
the property left by her husband or for other purposes, died 
without liquidating such debt, leaving her husband’s brother 
and biother’s sou claimants to tho pioperty Hei husband’s 
brother took possession of the piopeity, and the other bro- 
thei^s son obtained a deciee for a moiety of the same In 
this case, will the liquidation of the debt rest with the 
brother and the brother’s son of her husband ? 

JB. Supposing the proprietor’s widow, who succeeded 
him, to iiave contracted the debt for the payment of rent due 

for a debt con- 
tracted hy hu 

* In the Hindu law, family partnership induces a joint and several videw 
obligation.— Obi, qpd C<ml., Fart I, Book 3, §§ 368. 
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to Qovemment^ or <)ther necessary disbarsements to save 
the estate, or for the purpose of promoting her husband's 
spill tual welfare, or for the support of the family, or for the 
due execution of any conditions made by her husband, and 
to* have died prior to the liquidation of such debt, the pro- 
prietor’s heirs, that is, his brother and brother’s son, are 
bound to discharge the debt And if the amount was bor- 
lowed for the pui pose of being appropriated to any other 
purposes than those specified, such debt must be satisfied by 
him who becomes possessed of her jewels and other move- 
able pioperty This opinion is conformable to the D&ya- 
hhdga, Mitdcshard, V%vddachintdmam, Dipacalica, and other 
legal authorities 


Avihoritxes 

The text of Ndreda cited m the Ddyabhdga — “ What 
remains of the paternal inheiitance over and above the 
father’s obligations, and after payment of his debts, may 
be divided by the brethren, so that their father continue not 
a debtor.” 

The necessity of liquidating the debt is recognized by the 
text of Goutama cited in the Mitdcshard — “ He who takes 
the assets of a man leaving no male issue, must pay the 
sum due by him and by the text of Vrihaspati laid down 
in the Vivddachmtdmam — A fatljpr being dead, his sons, 
whether after partition or before it, shall discharge his debt, 
in proportion to their shares , or that son alone, who has 
taken the burden upon himself”* 

In the Dipacahca-Menu — '' If the debtor be dead, and 
if the money borrowed was expended for the use of his family, 
it must be paid by the family, divided or undivided, out 


* This IS not the text of Vnhaspati^ but of Ndnda^ m Digest, vol. 
1 , 275 . 
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of their own estate ** By the term father,” mentioned in 
all the texts, it most be understood, the father and others. 

The debts which are not to be chargeable are noticed in 
the Vivddaxihvatd7r^an% — “ A son need not pay in this 
world money due by his father foi spintuous liquors, for 
lustful pleasures,, for losses at play , nor what remains un- 
paid of a fine or toll , nor anything idly promised ” 

Dacca Court of Appeal, 

May 29th, 1820 



CASE VIIL 

Q A Sudra became surety for a person of his own 
class, to whom a sum of money had been lent, and died pie- 
viously to the liquidation of the debt In this case, is the 
creditor entitled to realize the debt out of the deceased 
sui’ety’s pioperty ^ 


R, The creditoi cannot realize Ins debt out of the decoas- ^Thee^te of 

ed surety’s property, even though payment should not ty.wiiotbabio 

have been made by the debtoi This is the received opinion.* hn principal 

but quere f 

Zillah Chittagong, 1 
September 25th, 1820 j 


* It IS n6t distinctly stated what descnption of surety was meant, 
though from the terms of the question it may be apprehended that 
security for the loan was mtended Supposmg this to be the case, the 
heirs are answerable, and the reply to the question is erroneous 
Accordmg to the Hindu law, there are three sorts of accessaiy obhga- 
tions, the FnUyiya Prutibhoo, Dana Frut\khco, and Dutikwm Fruti- 
hhoo The first signifies a security for the purpose of confidence, and 
his undertaking is that which has been described by Mr Colebrooke 
as*a Mandate, or precedent undertaking of a mandant for another’s 
benefit, bidding one trust another, lend him money, allow him credit, 
manage business for him, or become answerable for his default.” The 

second is that which he terms ** conet%iute, or subsequent undertakmg 
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CASE IX. 

Q A son, being m a state df union with his father as n 
joint family, died, and no property 'of the son came 
into the fathei’s hands In this case, is the liquida- 
tion of a debt contiacted by the son incnmbent on the 
father, oi not i 

Cireanatan- ^ Supposm" the son to have died childless, and 

C6B under which i i. o 

a fether muBt involved m debt while the family weie undivided, and the 
lather not to have leceivcd any assets belonging to his son, 
deceased eon bound to liquidate the debt, unless the 

debt weie contiacted by the son for the purgose of the 
family suppoit, or for the conduct of religious observances 
which were incumbent on the family , oi unless the father, 
aftei the debt was contracted, promised to satisfy the claim 
of his son’s creditor, m which cases the liquidation of the 
debt becomes incumbent on the father. 


Zillah Ahgurh, 
Aprd mh, 1818 


CASE X. 

Q A pci son having boiTowed a sum of money, establish- 
ed a shop with the said money, and then died Sub- 
sequently to his death, his father and brothers appropnated 
all the goods that were in the shop In this case, is the 


of a person, who engages to pay a subsisting debt, or fulfil an existing 
obligation of a third party — Cokhrooke^ OhL arid Conty Chap x, 
Section 282 It signifies a surety for payment The third signifies a 
surety for appearance, and answers to the Persian term Hazvt'zaminy 
theobhgor undertakmg to produce the person of the pnncipal, m the 
event of his not being forthcoming In the first and last mentioned 
sort of engagement, the death of the contracting party extinguishes 
the obligation , but in the second case, the obligation devolves on the 
representatives of thedeceasedsurety — SeeColebrooke, mted m Ekm* 
Hindu La\Vy Appendix X, p, 463 and 464. 
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satisfaction of the debt oontraoted by the deceased incum- 
bent on his father and brothers, or not ? And supposing 
the debtor to have left a widow, who took no part of the 
property left in the shop, is she neveitheless lesponsible 
for bis debt, or otherwise * 

It Under the circumstances stated, the debtor’ s father ^ Thow who 

take the pro« 

and brothers are bound to liquidate his debt, but his widow perty offtede- 

oeasedare 

cannot be held liable for it. • bound to iwui- 

date hiB debts 

Autliorities 

The text of Ydjnyawalcya, cited in the Mitdcshard and 
othei books of law — ‘ If one of two or more parceners 
or undivided kinsmen contract a debt foi the support of his 
family, and either die, or be very long absent abioad, the 
other parceners or joint tenants shall pay it” 

CASE XI 

Q A man dies involved in debt, and is survived by two 
minor sons, the elder of whom is only thirteen years of age, 
and theie is no adult lepresentative of the deceased If any 
person bring an action against the minois, that action, 
according to the pnvileges conferred by the regulations 
of Government, and to the established usage of the country, 
cannot be admitted , and it has been provided, that minonty 
continues until the completion of eighteen years of age, 
after which period majority commences In this case, 
according to the Hindu law, is an action brought against the 
elder son of the deceased debtor admissible or not ? And 
does the liquidation of the debt contracted by the father 
become incumbent on him ? 

ft 

12 According to law, the action for debt brought Keither the 
'against the elder son of the deceased debtor, who is only 
thirteeir years old, is not admissible When the minor 
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of hts jQay attain the age of majority, ho must discharge the 
debt contracted by the fathei, and not previously* 

ZiUah Midnapore 


CASE XII. 

Q A person having contracted a debt, becomes a 
recluse , that is, euteis into the order of an ascetic His 
ancestial landed propeity ^alls into the hands of his bro- 
ther’s repiesentatives In this case, can the creditor realize 
his debt out of such propeity ^ 

Tho debts of R If the individual in question bon'owed a sum of 
low his assets money, and relinquished the older of a housekeeper, leav- 
lus^^esmta- ing a patrimonial immoveable estate in the possession of 
his relatives, in this case, those relatives Nvho aie in the 
enjoyment of his pioperty are liable for the debt, and if 
they do not liquidate it, the ci editor is competent to le- 
cover his money due from the debtoi out of his pioperty, as 
Ydjnyawalcya piopounds He who has received the 
estate of a proprietor leaving no son capable of business, 
must pay the debts of the estate, or, on failure of him, the 
person who takes the wife of the deceased , but not the 
son whose father's assets aie held by another” 


* According to some Hindu legislators, mmonty contmues until 
after completion of the age of fifteen years, and others state sixteen as 
the term 

At the expiration of the term of mmonty, the son and son’s son 
of a person deceased are bound to discharge the obligations of their 
ancestor , and other heirs are so, provided they take his assets but 
under no circumstances isa minor answerablefor suchobligation and 
BO long as the mmorify contmues, the property left by the deceased 
cannot be sold for the hquidation of any debt he may have contracted' 
This subject has been more fully discussed m the chapter tr^ting of 
Mmonty, vol. i 
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Tho law on this subject is more distinctly laid down in 
the MifldcahiTd and other authorities, in the chapter treat- 
ing of the payment of debts 

City Ch^1^8urah,^ 

June ISth, 1815 j 

CASE XIII 

Q A widow borrowed som^ money to defiay the neces- 
sary expenses of her minor son, and executed a bond in the 
name of her son (with her own signature) to the cieditoi 
for the debt In this case, according to law, is the bond 
valid and binding on the son ? 

R Any bond which a mothei, having contiacted a debt Necesiary 
r j.i_ j. jyr. 1 j. j contract- 

forthe maintenanoe ofhei minoi son, may have executed ed for an iniant 

in the name of such minor son in favoui of the creditoi, 

is valid and' binding, accoiding to the texts of Vnhas'pati 

and other sages, cited in the V^v&(laTatndcaTa, Vivdda^ 

chintdmam, Ddyaicutwa, and othei authorities 

Authorises 

** A debt contracted before partition by an uncle, oi a 
bi other, or a mother, foi the suppoit of the family, all the 
parceners or joint tenants shall discharge ” 

“ A housekeeper shall discharge a debt contiacted by 
his uncle, brother, son, wife, servant, pupil, or dependants, 
for the support of the family during hw absence ” 

ZiUah* Burdwan, ^ 

December Uh, 1817 J 
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CHAPTER XI 


CASE I 

Q. Of three brotheis, whose patrimonial estate, consist* 
mg of real property, was joint and undivided, two sold a 
certain portion, being then own shaiee, without the consent 
of their associated brother, who, howevei, urged no objec- 
tion at the time when the purchasei got the deed of sale 
registered and the estate tiansferied to his name in the 
lecords of the Collector’s office In this case, is the sale good 
and valid, or otherwise ^ 


iJ When the two brothers sold a portion of their shares 

of the undivided immoveable pioperty, and when the pro- unsepara- 

‘ * tedooheiramay 

perty was tianst erred, the other bi other expressed no sell their own 

objection to the transaction It may therefoie be infer- Sncoaaai*^ ^ 

red, that he was a consenting pai ty thereto , but, even 

without his sanction, they were competent to sell their own 

shaies , for they are masteis of their own wealth Accuid- 

ing to the doctrines of the DdyabMga, Ddyatatwa, and 

other law books current in Benflb, the sale is good and 

valid. 


Author^t^e8 

The text of Kdreda, as laid down in the Ddyabhdgci^ 

'' Whe» there are many persons sprung fiom one man,- 
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who have duties apart, and transactions apart, and are 
separate in business and character, if they be -not accordant 
in affairs, should they give or sell their own shares, they 
do all that as they please, for they are masters of their own 
wealth ”* 

Dacca Comt of Appeal, ^ 

Febimary 22nd, 1820 j 

« 

Sudanunda Suima v Ramchunder Dutt 


* The authority cited in this case would hardly appear to bear out 
the doctrine which it is adduced to support, though the passage in 
reality favours the construction in question, according to the follow- 
ing annotations upon it by Mr Colebrooke, in his translation of the 
DdyabMga 

The passage of Ndi eda^s Institutes here cited, is otherwise inter- 
preted by different compilers, and is generally understood as declar- 
ing the separate and independent right of coheirs who have made a 
partition *It is so expounded in the Smritichandrica, Betndcara, 
Chintdniatii, Vitamitrodaya, &c But in the present quotation, it is 
apparently understood as relating equally to divided and undivided 
shares ” 

“ The author of the Viramit^ odaya, giving a summary of this doc- 
tnne, says ‘ having cited two passages of Vydsa, (See 

DdyabMcfa, page 31, Section 27,) affirms, that they are not intended 
to incapacitate a single coheir from making a sale or gift , since he 
has pioperty, defined to be a power of disposal at pleasure, in the 
case of immoveables, precisely as in that of other effects, and smce 
those texts cannot declare null an actual gift consisting in the relin- 
quishment of the property , for the fact cannot be altered by a hun- 
dred texts But the prohibition is levelled against wicked persons, 
and IS intended to declare tl# alienations sinful, because it is injuri- 
ous to the family, if there were no sufficient cause for the alienation, 
such as the distress of the family, or the like.' So the texts (See Ddya* 
hhdga, page 32, Section 29} relative to separated cokevra, must be 
explained as above Accordingly Ndieda authorised generally a sale 
or any other alienation Since the text specifies the reason, “ because 
they are masters of their own wealth," it relates to immoveables , for 
it would else be impertinent " * 
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CASE II 

Q A landed proprietor died, leaving « widow, a imnor 
son, and a son’s son Subsequently to his death, the widow 
sold her husband’s immoveable property for the support of 
her minor son and son’s son, and for the purpose of dischaig* 
ing the arrears of revenue due from the estate Under such 
case, is the sale legal ^ 

R Should a woman, on he* husband’s demise, sell his Salpbyawi- 

dow of lasided 

landed property for the puipose of maintaining her minor property is 

° goodi if neoes- 

son and grandson, and liquidating the aueais due to 

AO support of the 

Government, the sale must be considered good and valid » 
for it IS necessary to provide food and raiment to the minors, 
and to dischaige the revenue of Government This is 
conformable to the Ddyabhdga and other authorities 
Zillah 2^-Pergunnah8 

CASE III 

Q Is property held jointly by seveial individuals, 
subject to be disposed of for the satisfaction of a deciee 
passed against one of tlie proprietois ? 


Sncrishm and Achyuta on the Ddyahhd(faoi Jimutavakanay and 
Cdshvrdma on the Ddyataiwa of Raghunandanay remark on NdredcCs 
text . (13, 43 ) ‘ This relates to gift or alienation by a well-disposed 
man But the prohibition was relative to an ill-disposed person 
Consequently there is no contradiction. It is here expressly declared 
that the gift or alienation is valid without consent of heirs And thus 
the prohibition of gift or sale of the whole estate, unless in distress, 
must be understood as especially regarding immoveables, {land, &c ) 
rather than chattels, (gems, pearls, corals, &c ) But, if this relate 
to a man’s awn acquisitions, the preceding text (See Ddydbh&gay page 
29, Section 22) would be impertment For he had of course power 
over them, since they were acquired by himself / ” 
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i? Mwar* ^ Whatever be the legal share of the person against 

whom the decree had been passed, that alone can be sold, 

the debtor’s ctnd the sale to that extent is only legal * 
share only. 

Zillah Jungle MehaU, ^ 

Ju7ie 28^A, 1819 j 

CASE IV 

Q A landed estate was held in joint tenancy by several 
individuals, and one or two of the partners joined in selling 
it, signing the name of one minor sharer of the property to 
the deed of sale In this case, is the sale of the estate, 
with exception of the shai^ to which the infant is entitled, 
good and valid, oi is the entiie sale null and void ^ 
Supposing the mother of the minor coheir to have consented 
to the iilienation which had been made by his copartners, is 
the sale of the infant’s shaie thereby rendered complete 
and binding, or otherwise ^ 

The brothers R If One or two of the Coparceners, having sold the 
pioperty, sign the deed of sale vith their own names, 
Jrftto *'*'*‘*' copaitner who is under age, the 

though’the entire estate is not valid and binding, because all 

elmtog&ewto pa-rtnei3 have a right over it, and then property cannot 
’ be divested by individual alienation , but sale to the extent 
^ of the selling copaiceners’ shares is good and legal, as they 
are masteis of then own shares, and had a partial right to 
the propeity sold The sale of the minor’s portion is null 
and void, even though his mother have consented to the 
alienation , for the property of an infant must be preserved 

until he comes of age This opinion is conformable to the 

. 

* The answer to this question of course presumes that the debt, on 
account of which the judgment was given, had been cohtracted for 
the sole and exclusive benefit of the individusd proprietor,, and not 
on behalf of the family at large 
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Ddyaihiga, Ddyatatm, 7ivdd<u:kvnUnmn% Vivdda- 
hhangdmam, Ihva/Uani/maya, and other legal autho- 
rities 


Authorities 

Ndreda says “ A gift oi sale thus made by any othei 
than the true owner, must, by a settled rule, be considered 
in judicial proceedings, as not made ” 

Cdtydycma — “ Let the judge declare void a sale with- 
out ownership, and a gift oi pledge* unauthorized by the 
owner ” 

ZiUoth Ifuddea, ') 

June 9tK 1817 j 

CASE V 

Q A pel son had six sons, and died, leaving some im- 
moveable property acquired by himself The zemindaree 
was settled in the name of the eldest son On his death, 
all the sons, havmg ^lived m a state of union, enjoyed 
the produce of the estate The eldest of them, in whose 
name the Settlement of the estate was made, died, leaving 
two sons, who, subsequently to their father’s death, lived 
with then ancles as a jomt family in the same maimer as 
their father had done In this case, were the eldest brother’s 
sons entitled to selL such property or not? It they have 
sold, is the signature of all the partners necessary to the 
validity of the deed of sale, as evidence of their consent to 
the contract ? Or, if the two nephews executed the document 
without the sa'ostion or knowledge of their uncles, is 
the sale legal? Or, supposmg five of the six partners 
to have signed the deed of sale, should the contract be nul- 
li^ed by reason of the non-attestation of the remaining 
partner ? 
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many partners of a patrimoipal land* 
ed estate who lived together as an undivided family, one of 
ofkjomtMtnte, them cannot sell the whole property without the sanction 

eTen though i x 

tiM name one of bis coparceners Though the settlement of the estate was 

only may hare *■ ° 

been recorded recorded 111 the name of a single partner, this confers no 
ae proprietor. 

exclusive right on the person in whose name the estate is 
registered in thp public records The sale by virtue of tbe 
deed which was executed w^ithout the consent or signature 
of all the partners, must be considered null and void The 
authoiities for this opinion aio the texts of Vydaa laid down 
in the Ddyabhdga and Ddyatatwa — “ A single parcener 
may not, without consent of the rest, make a sale or gift of 
the whole immoveable estate, nor of what is common to the 
family Separated kinsmen, as those who are unseparated, 
are equal in respect of immoveables for one has not power 
over the whole, to give, mortgage, or sell it ” 

If an undivided estate, being the property of six indivi- 
duals, be sold by five paiceners, without the consent of the 
sixth, the sale is illegal, even though it was made under a 
written instrument executed by all the rest * 

Zilldk Cuttack, ) 

March 25th, 1817 J 

CASE VI. 

Q There was a family, consisting of five uteiine bro- 
thers, of whom two are adult, and the others under age Is 
the eldest brothei, m this case, competent to sell the ances- 
tral landed estate which is in common, himself signing for 
his four brotheis, as well as his own name, in the deed of 
sale ^ and supposing him to have sold it, is the sale legal, 
or otherwise ^ 

* Both stanzas are here ascnbed by Jimutavahana (and similarly by 
Snchmhna) to Vydsa , but the second is ated in the JRetndoara as 
the text of Vrthaspah. See note to page 31 of the Vdyahhdgd* 
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B If of the brothers some are adult and others minors, ^ 

the eldest is competent to sell the paternal immoveable pro- 

nertv for the maintenance of his minor brothers, for the per- estate ^ the 
r J 1 ^ /• i eldest son dur- 

formance of their initiatory ceiemonies and so foith, tor the ingthe^minM- 

exequialntes of his fathei, and for the discharge of the Nereis Aoid 

debts incuiied by the fathei , but excepting undei these 

circumstances, he cannot sell any poition exceeding his 

own shaie. If he should have made the sale, excepting 

under those circumstances, it must be consideied void 

Zillah Beerhhoom, 

August 1818 

CASE VII 

Q. A landed estate was jointly held by two persons, 
and one of them being anxious to sell his own portion of 
the property, the other offeied a piopei piice for it, but 
he neveitheless sold his interest to a sti anger Under 
these circumstances, is the sale valid and binding ? 

B Supposing the landed propeity to have been held Right of pre- 
in joint tenancy by two persons, and, when one of them nized'^m^^nnt 
negotiated a saletothq extentof his own shaie, [ his copaicener 
to have offered him the same price as settled by the 
purchaser, in such case, the propeity must be sold to the 
parcenei, and if it should have been disposed of to a strangei , 
the sale must be set aside 
Moorshedabad Court of Appeal, 

December Slst, 1816 

* According to the Hindu law, there is no right of pre-emption, 
either in the schools of Bengal, Benares, or Mithila , but the two 
latter forbid the sale of undivided property I have not been able to 
discover any work which confirms the doctnne laid down in the Muha- 
mrhana Tunira as to pre-emption, and- 1 entertain some doubt as to 
the accuracy of this opinion It appears at best to be founded 
rather on^the inability of a coheir to sell his share of joint property 
than on the ground of vicinage , and in Bengal, as that inability ^oes 
not exist, there could not, I imagine, be any legal claim of pre- 
emption. See Case 8. 
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CASE VIII. 

Q A deceased Hindu was survived by his adopted son, 
who sold his adopting father’s landed estate to a stranger. 
The purchaser is now digging a tank in the land, and the 
adopting father’s brothers claim the right of pre-emption, 
and want to purchase the property sold In this case, will 
the sale by the adopted son become null and void, and aio 
the claimants of pic-cmption entitled to the estate ? 

There li no H The salo of a person’s own shaie of pioperty, whether 
emotion^ **^1 Consisting of moveables oi immoveables, is according 
to law valid and binding, and it cannot be avoided by 
the sellei’s uncle’s sons claiming the light of pie-emption. 

'*lf they sevcially give or sell then own undivided 
shares, they do what they please with their pioperty of all 
sorts , for, suioly, they have dominion ovoi their own ” 

JSillah Burdwan, 1 
December Srd, 1819 j 

Adwita Dutta t’ Kissenmohun Dutta and others 
CASE IX 

Q A Sudra died possessed of some landed property, 
leaving a widow, a daughter, and a daughter’s son. A part 
of the property had been usurped by a stranger , and the 
daughtei’s son of the propiietor, with the sanction of his 
grandmothci, instituted a suit to recover possession of the 
portion usurped In this case, will the property m question 
go to the daughter’s son or not ? Supposing the original 
proprietor’s widow, notwithstanding she had a daughter 
and*daughtei’a son living, to have disposed of a portion 
of her husband’s landed estate by sale, without their 
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consent or knowledge, and not to have received the full 
value of the property from the purchaser , in this case, is 
the sale to be considered valid and binding, or otherwise ? 

jR If a part of the deceased propnetoi’s immoveable^ 
pioperty have been foicibly seized by a stranger, and his J 
(the proprietor’s) daughter’s son have instituted a suit to o 
recover the property fiom the hands of the usurper, with d 
the consent of the proprietor’s .widow, the daughtei’s son is i 
entitled to the property in dispute, by iea§oa oi his being i 
next heir to the deceased Either a gift or sale, or any ® 
other alienation of the immoveable property which had 
devolved on the widow, unless foi the completion of her 
husband’s exequial rites, or the like neccssaiy observances, 
is illegal Whatsoever sum may have been settled as the 
value of the property sold, if the whole amount had not 
been paid by the vendee, the sale must be held invalid 

Authorities 

VnhaspaU. — " A possession by sti angers foi three gene- 
rations, gives no doubt, an absolute title , not a ])ossession 
by kinsmen within the degiee oi Sapuidas Thepioperty 
of a house, arable land, a market, or othei immoveables, 
which are possessed by a fiieud, or a neai kinsman m 
the male or female line, who is not the propiietor, shall 
not be lost to the rightful owner, noi shall the husbands 
of daughters, nor learned piiests, uoi the king, nor his 
ministers, acquire a title even by a very long and quiet 
possession.” 

These texts are laid down in the Ddyahhdga and other 
law works Thus m the Mahdbhdrata, in the chapter enti- 
tled DdnaMot/r^ it is said For women, the hentage 
of their husbands is pronounced applicable to use. Let 
not women on any account make waste of their husband’s 
wealth.” ** gven use should not be by wearing delicate 


Sale hj a 
widow witnout 
the consent of 
the next heirs, 
of any part of 
the property 
devolved on 
her from her 
husband is in- 
valid, except 
under special 
ciicumstances 
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apparel and similar luxuries but since a widow benefits her 
husband by the pieservation of her person, the use of pio- 
peity sufficient foi that puipose is authoiized. In like 
manner, (since the benefit of the husband is to be consulted,) 
even a gift oi other alienation is permitted foi the comple- 
tion of hei husband’s funeral iites Accordingly the author 
says, ‘ Let not women make waste ’ Heie ^ waste’ intends 
expendituie, not useful to the owner of the pioperty. 
Hence, if she be unable to subsist otherwise, she is authoii- 
zed to mortgage the piopeity, oi, if still unable, she' may 
sell or otherwise aliene it for the same reason is equally 
applicable 

Cdtydyana — Let the childless widow, preserving 
unsullied the bed ot hei loid, and abiding with her venera- 
ble protector, enjoy with modeiation the pioperty unt^J 
her death Aftei hei, let the hens take it” Abiding with 
her veneiable piotectoi ,” that is, with her father-in-law or 
otheis of her husband’s family, let her enjoy her husband’s 
estate duiing hei life, and not, as with her separate pro- 
perty, make a gift, moitgage, or sale of it at her plea- 
sure ” — This IS the opinion of the author of the Vivdda- 
chintdmam 

VnliasTpaU — " What has been sold, at a low puce, by 
a man inebriated or insane, or through fear, or by one not 
his own master, or by an idiot, shall be given back, or may 
be taken forcibly fiom the buyer ” 

City Dacca, 

Februa'i^f Srd, 1817 

CASE X 

Q. There were three uterme brothers in joint possession 
of ^some ancestral landed property One of them staid at 


* Ddyahhdga, p 182 . 
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home to conduct the affairs of the family, and superintend 
the estate, and the other two proceeded to a foreign coun- 
try to obtain office In this case, is the brother who 
manages the estate, entitled to sell or mortgage the property 
for a certain term, while the other brothers aae at a dis- 
tance * 

R If two of the three associated brothers, having left ’•y 
a brother at home to manage then joint piopeity, Proceed- 
ed to a distant countiy to obtain office, the managing 
thei may mortgage and sell the whole oi a pait of the undi- 
vided patiimonial propeity foi the support of the family 
and religious pui poses, even though theie be no consent 
on the part- of his copaiceners, m like manner as he may, 
without his brothel’s sanction, dispose of his own shaie foi 
the maintenance of his own dependants This is conform- 
able to the Ddyabhdga, DdyacraoKmayigraha, and other 
legal authorities 


Author ities 

But if the family cannot be supported without selling 
the whole immoveable and othei piopeity, even the whole 
may be sold or otherwise disposed of” — Vrihat Menu '' The 
support of persons who should be maintained, is the approv- 
ed means of attaining heaven but hell is the man’s por- 
tion, if they suffer Theiefore (let the master of a family) 
carefully maintain them ” — This is the doc tune contained 
in the Ddyahhdga, 

Should even a slave make a contract ^n the name of 
his absent master for the behoof of th^ family, that master, 
whether m his own country or abroad, shall not rescind it ” 
The term ^contract* means sale and the like.” — Dayagra- 
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But, at a tune of distiess, for the support of his house- 
hold, aud particulaily for the performanee of religious duties, 
even a single copaiccner may give, mortgage, or sell the 
immoveable estate ” 

If a debt be incurred by a slave for the support of tlie 
family of hib mastei, it must be discharged by the mastei ” — 
This is the opinion of the aufchoi of the V^vddach^nidman^ 

For heie also, (in the veiy instance of land held in com- 
mon,) as in the case of other goods, there equally exists a 
propel ty, consisting in the power of disposal at pleasuie” 
Accordingly Ndreda says “Should they give or sell then 
own shares, they do all that as they please, foi they aic 
mastei s of then own wealth” — This is the doctrine of the 
Ddyahhdga 

“ As 'LJi the case of other goods ” “ Meaning goods 

whwh aie common ” “ Here also ” “ In the veiy in- 

stance of land held in common” Equally exists ” In- 
tending that theie is no distinction of ownership Since 
theiefoie there is no geneial propeityof paiceners in the 
whole estate, it is fallacious to suppose that a plurality of 
owneis constitutes community, and community must theie- 
fore be considered as meaning the state of not being sepa- 
rated. Foi as propriety exists in the common property, 
even before partition, there is nothing to prevent the gift or 
other ahenation by a parcenei of his own share, even at 
that time This is the opinion entei tamed by the author 
of the Ddyahhdga, who maintains a partial light to ^ cer- 
tain portion (of the estate ascertained by partition) vested 
in each individual owner Accordingly Ndreda sajs, 
“ Should they give or sell their own shares,” and thereby 
shews, that in transactions about to be concluded by one 
parcener, he has the power to give ^r otherwise dispose of 
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his own share, without the consent of the rest. This is the * 
opinion also of the author of the Ddyacramasangraha, 

Calcutta Court of Appeal, 1 
January \Zth, 1817 j 

Goopeekanth Thakoorv Cumulakanth Thakooi andotheis 

CASE XI 

Q A landed pioprietor soLl his estate to the plaintifTs 
father, and he executed a deed of sale foi the same in the 
puichaser’s favoiii , but, when the sale was contracted, the 
estate was undei a mortgage, on which account the seller 
was unable to deliver the piopeity sold into the puichasei's 
possession Five yeais aftei the tiansaction, tlie vender 
sold the same estate to the defendant, and having ledeemed 
the mortgage with the pui chase money, delivered it to the 
defendant (the second vendee), v^ho is still in possession of 
the estate In this case, will the piopeity in question 
levert to the first puichaser, oi will it icinain with the second 
one ? 

B If a person having sold his lands to one individual, 
again sell the same pioperty to anothei person, the first be^mM 
puichaser is entitled to the piopeity This is consistent 
with the general opinion * incumbrance 

Zillah Chittagong, 

J uly 50th, ISIS j 

Magun Doss v Mudunmohun and otheis 


* “ In all other contested matters, the latest act shall prevail , 
but, in the case of a pledge, a gift, or a sale, the prior contract has the 
greatest force ” It may be objected, that according to this doctrine^ 
the first sale should be avoided by the mortgage, from its having been 
made previously to the sale. The meaning of the text, however, is, 
that where a person mortgages his property for a valuable considera- 
tion to one person, and mortgages the same property to another, the 
first mortgage shall hold good , but in a case where a man mortgages 
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* . CASE XII 

Q There were thiee uteiine brothers, who held their 
patiinionial lands in joint tenancy Two of the brothers 
died, each leaving a widow, and the other biother still 
Isurvives The estate is jointly possessed by these indivi- 
duals The widows, being much distressed foi the means of 
maintenance, sold a p.ut of then husbands* shaies of the 
joint landed estate, without the consent of their husbands* 
brothel, and ajipiopiiated the puichaso money to their own 
" use In this case, is the sale good and valid ? 

HSie sale i)y It The text of Vnlidspati cited in the Ddyabhdqa — 

A widow 0f„ T , n i ^ ^ ^ ^ 

her husband’s ■L<et the wile ol a deceased man, who left no male issue, 
t^jg vahdf^rftake his shaie, notwithstanding kinsmen, a fathei, amothei, 
bictliien be picseiit” 

Therefoie the widow of a poison dying without male 
issue takes his entiie heiitagc, even though his fathei and 
biothci bo living, because she confeis benefit on hei deceased 
husband bypicsciving hci life Avitli the enjoyment of his 
wealth, and by offering oblations to his manes and if she, 
having become indigent, defile hei chastity, then hell 
becomes hei husbaud*s poition Undei these circumstances, 
the pieseivation of hei chastity and life is absolutely 
necessaiy If, with the pioducc of then ligisbands* estate, 
tlieii maintenance cannot be supplied, they (the widows) 
foi the puiposc of aoquinng the moans of subsistence, may 
moitgagc or sell a poition of then husbands* landed estate, 
and the sale in such case is legal and valid 
August 27//t, 1808 

Dowlut Singh V Biikhtawui Singh ♦ 

his property, and siihseiiuently makes a sale of the same property, the 
latest contract will have supenor force, on the satisfaction of the debt 
for which the propeity was mortgaged in other words, that a prior 
pledge shall avoid a subsequent pledge, not that a pnor pledge shall 
avoid a subsequent gift oi bubsoqncnt sale 
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CASE XIII , * 

Q Aie DevvMer lands and houses appp^ ited to religi- \ 
ous uses, fit subjects of sale or not ^ ^ 

R. If the lands have been endowed for the worship of of 

some deity, and the house be occupied by it, the donor has 
no right in the endowment, and consequently he is incom- 
petent to sell such property The following is the doctrine 
laid down in the eleventh sectmn of the Srimadbhagavata 
** He who seizes the subsistence of the gods or of priests, 
whether given by himself oi another, is boin a leptile lu 
ordure for a million of million years ” 

Dacca Court of Appeal, ^ 

November 21 th, 1820 j 

CASE XIV 

Q Is a minor competent to sell his ancestral landed 
estate or not ^ Supposing him to have executed a deed of 
sale, and not to have leceived the sum stipulated in it , in 
this case, is the sale valid and binding ? 

R A minor has no powci to sell his immoveable pro- Sale a 
perty , and if he have not received the amount specified in landed proper- 
the bill of sale, the sale is invalid 

Zillah Jungle Mehals, ^ 

May \Uh, 1817 ^ 

CASE XV 

Q Can a slave sell his daughter of three years old, while 
his master is living ? 

R * A slave is not competent to sell his issue without his sale by 

^ a slave of bie 

mastei’s consent, and the sale undei such ciicumstances “ 

void 

illegal and void. 

ZUldh SyUiet, ^ 

December 2md, 1815 j 
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yiAoeording to 
law as our- 
tentiA Orissa, 
iliA sale of a 
portion of Joint 
property is 

Toid, 


CASE XVI 

Q A family, consisting of three brothers, held a patii- 
monial landed estate in joint tenancy, the eldest of whom, 
without coming to a paitition, sold a moiety of the estate, 
with the consent of his youngest bi other, but without the 
consent of the Second brother In this case, is the eldest 
brothel competent to sell such piopeity , and if it be sold, 
IS the sale good and valid, aocoidmg to the law as current 
in Oiissa ? 

i2. The eldest brothei is incompetent to sell que-half 
of the joint patrimonial real estate without coming to a pai- 
tition, or defining his legal share, having only the sanction 
of his youngest brother , ani the sale in such case is null 
and void * 

Zillah Muhiapore,') 

March mh, 1813 j 

^According to the authorities as current in Bengal, the sale of 
joint immoveable property by one of the parceners, to the amount of 
the seller’s share, is not forbidden , and if he sell the whole estate, the 
sale is not valid, so far as regards the shares of his other partners, but 
IS vahd so far as regards his own share , and if it be disposed of with 
the consent of all or some of the coparceners, the sale is vahd, so far 
as regards the shares of the consenting partners , consequently the sale 
of the moiety of the joint property by the eldest brother, with the 
sanction of the youngest only, could not have been nulhfied, had the 
case happened in Bengal, by reason of his selling the property over 
which he had no exclusive right In support of this opinion, the fol- 
lowing extracts from Juggunuath’s Digest may be here cited : 

“ It IS questioned whether his own property be or be not annul- 
led hf the act of a single parcener It should not be said, that his 
own property is not annulled, because the gift, being improperly made, 
IS in its own nature imperfect, and is void, as the act of a man partly 
destitute of ownership. There is nothing to prevent the annulling of 
hu cwn property, since the gift, which he himself makes with the in- 
tention of annulling the rights of all the parceners m that chattel, is 
the act of an owner of whom property is predicable. Consequently 
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CASE XVII 

Q A person having borrowed a ceitain sum of mondy, 
moitgaged his landed estate for the same, and afterwards 
the mortgagor sold the same estate to another individual 
without liquidating the debt , but the property mortgaged 
was taken possession of by the moitgagee after the sale 
In this case, is the sale, .without the discharge of the debt 
for which the propei ty was pledged, valid and complete ; or 
is the mortgagee to retain possession of the property mort- 
gaged until hib claim be satished ? 

Jt If a peison mortgaging his immoveable estate to Mortgaswl 

^ » » o property oan- 

another, contiact a debt to him upon condition that until he 
(the debtor) discharge the debt, the mortgage should not 

conditione 

the ownership of the giver appears in this instance to be alienable 
but the ownership of the rest subsists ;n full force The raeaning of 
ancient authors, who hold a gift of joint property to be void, is the 
same But a parcener’s gift of his own share is valid All the 
brothers have each then respective predicablc property in all the 
effects ” 

“ Joint property is wealth belonging to more than one owner 
Mura says, the gift is in valid, because a man has not full dominion over 
joint property, a wife, or a son , and the want of dominion, in the other 
instance^ is deduced from the same reasoning, lokich proves it in the caee 
of j oint property By ** the same reasoning,” he means that the own er- 
ship of one cannot be annulled by another From Misra's exposition 
It 13 inferred, that a parcener’s gift of his own share of undivided 
property is void But, to reconcile the two opinions of different 
authors, we adopt the sense inferrible by reasoning, and say , a gift of 
the wholejoint property is void, not a gift of the parcener’s own share 
“ Thus th^ donor cannot, at his own choice, annul the ownership of 
others , but he is not debarred from aliening his single right in the 
jomt property , for such acts by partners in trade are often seen in 
common practice This may be stated as the opinion of Vackespaix 
Bhattadi&rjya and Vijnyanemara, Therefore the gift is valid, as far 
as the donor’s share is concerned , but he shall be punished, and must 
perform penance*” 
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be redeemed , in this case, the sale or gift of such propertj’-, 
previously to the fulfilment of the condition, is illegal, 
and the mortgagee may keep the property in his own pos- 
session But if the moitgagor, without redeeming the pror 
peity, be desirous of giving or selling it, it is necessary for 
him first to give an order on the donee or vendee for the 
payment of the debt, and to get that ordei accepted by the 
mortgagee, in wl)ich case he pay dispose of the mortgaged 
property by gift oi sale , and by doing so, the debt becomes 
due fiom the donee or vendee, and he (the donee or vendee) 
then stands in the place of the moitgagor The mortgagee 
IS competent to keep the pioperty in his hands until the 
whole amount of the debt be satisfied This is consonant 

to the M%tdc8hard and other works 
* 

AnilioriHes 

* Noi aftei a gieat length of time, or when the profits 
have amounted to the debt, can he assign oi sell such 
pledge"* 

“ To the debtoi, who comes to ledeem his pledge, the 
Cl editor shall restore it, oi be punished as a thief, and, if the 
creditoi be dead or absent, the debtor may pay the debt to 
his kinsmen, and shall take back his pledge "f 

** In this case, the creditoi returning from abroad may 
restore the pledge, on receiving so much money as was due 
when the pledge was valued ” — This is laid down in the 
Mvtdcshard and other authorities 

Zillah Agra, 1 
July 13th, 1809 j 


Last stanza of a text of Mem 
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CASE XVIII 

Q. A person was survived by two sons and a widow 
In this case, to what proportion of his propeity, moveable 
and immoveable, are these persons lespectively entitled, 
and can the sons, without coming to a paitition of the pater- 
nal estate with their mothei, legally make a sale of the 
whole of the piopeity ? 


B According to law, the widow and the sons are entitled Sons are not 

PIT liberty to 

to equal shares of the deceased s property, and neither party sell their mo- 
ther's portion* 

is competent to sell the other’s share without the consent of 
the othei If one ot them be desirous of selling his own 
poition, he may do so after having come to a paitition with 
his coheiis Should one paicenei sell the share ol another 
without his sanction, both the seller and pui chaser are 
subject to punishment (by the luling pOwei) commensuiate 
to their offences 


Zdlah Moradabad, ^ 
Ju7ie 29th 1819 J 


CASE XIX 

Q A person leaving a widow and a son, died possessed 
of some landed pioperty in joint tenancy Subsequently to 
his death, his son died childless, and his shaie of the joint 
property was illegally taken possession of by his father’s 
brothers sons The widow made a gift of the piopeity in 
question to her daughter’s son, and having joined with him 
(the donee), sold it to a third person* In this case, is the 
sale legal and \alid ? 

R Under the circumstances stated, the sale of the joint 
property by the widow, with the consent of her heir, being 
the grandson of the female line, is good and valid * This is 
consonant to the Sminh Shdstara 


* It IS a general rule, that every descnption of alienation by a 
female of property devolved on her by inhentance is forbidden , but 
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Q Supposing the widow, with the assent of her daugh- 
ter's rntnor son, to have contiacted the sale , in this case, 
is the sale legal or otherwise ^ 

R If the widow have sold the property for the puipose 
of procuring the necessaries of life, or from being unable to 
manage the estate, with or without the assent of her minor, 
unless such heir was a minoi grandson in the female line, 
the sale is valid , but under other circumstances, if she have 
sold the property unnecessaiily, with or without the minor’s 
assent, should he be desiious to nullify the ahenation, he 
may do so, and the sale made by her will become void 

City Moorshedabad, ^ 

August 22Tdi 1822 j 

- CASE XX 

Q A, B and C aie thiee brotheis, propiietois of an 
undivided landed estate A dies, leaving a son D , B dies, 
leaving a son E , and C dies, leaving a son F F dies, leav- 
ing four sons On the death of A, the estate was registered 
in the name ot D , and duimg the minority of the sons of F, 
it was about to be sold by public auction on account of aireais 
of revenue With the view of saving the estate, D^in con- 
cei t with £, made a mortgage and conditional sale of it to a 
strangei, and the conditional sale ultimately became abso- 
lute, m consequence of the money borrowed not being lepaid 
to the moitgagee within the stipulated peiiod Now the 
heirs of F have sued to recovei their shaie, alleging that 

she may make a transfer for certain purposes, and also with the con- 
sent of her husband’s next male heir But if a widow, having suc- 
ceeded her husband, should dispose of his property by gift or other 
ahenation, with the sanction of her husband’s next male heir, and 
the heir consenting, die before th^ widow , it might be a question, 
whether, on the death of the widow, her husband’s heir, male or 
female, who has the right to succeed in default of the consenting 
party, would be entitled to annul the contract made by the widow 



OF SALE 


311 


the sale took place without their consent^ and during their 
minority. Is such sale, made dunng the minority of the 
heirs of F, valid accordmg to law ? 

jR. D and E being the elder dirolhetB of the family, and paJtner'of 
managers of the affairs, and having disposed of the property 
in a time of distress and through necessity, such act is valid , 
and here the sale is good, because the estate was disposed bmd^ ut»on 

° the other part- 

of to prevent its bemg sold by public auction nere 

Authorises 

‘'Even a smgle individual may conclude a donation, 
mortgage, or sale, of immoveable piopeity, during a season 
of distress, for the sake of the family, and especially foi 
pious purposes” — ^The text of Ydjnyaivalcy a cited m the 
Mitdcshard, Calpataru, and other autboiities current m 
Behar. 

Zit^l/xh ShcfJicbhcf/dj ^ 

April l8t, 1820 I 

Heirs of Goodree Singh v Gooman Singh and Bustee Singh 

CASE XXL 

Q A woman, during the lifetime of her insane husband, 
sells a portion of his landed property for the purpose of 
performmg the funeral obsequies of her mother-m-law 
In this case, according to law, is the sale complete and 
bindmg ? 

R Should a wife sell a portion of her husband’s estate, ^ 

he bemg childless, and of confirmed insamty, for the purpose sane husband’s 
above stated, such sale is good m law valid ^ ^ ^ 

Zillah Sylhet, ^ 

November 26th, 1817 ^ 

Sibpersaud v. Soobeina Dassea 
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Sale of a 
man's entire 
property allow- 
able under 
what oirotun- 
etances. 


CASE XXII 

Q, Can a person^ having a son, a daughter, and a wife, 
sell his whole ancestial landed estate to a stranger ? 

i2 If a father, having St>ns and other hens, sell his entire 
patrimonial immoveable property without their consent, 
or without extieme necessity, such as to render the sale 
necessary for the purpose of the family support, the sale 
is void and illegal , but under such necessity the act is 
allowable — This opinion is conformable to the TiudcZa- 
chintdmam, Vivddaratndcara, V%vddachandTa, and other 
authorities 


Authorities 

Cdtydyaua — " A wife oi a son, or the whole of a 
man's estate, shall not be given away or sold without the 
assent of the persons interested , he must keep them himself, 
but in extreme necessity, he may give or sell them loitk 
their assent, otherwise, he must attempt no such thing, 
this has been settled in codes of law Except his whole 
estate and his dwelling-house, what remains after the food 
and clothing of his family, a man may give away, whatever 
it -be, ivhether fixed or moveable, otheiwise it may not 
be given ” 

If the sons and the family cannot be supported without 
selling the whole real estate, or if the fathei, reserving such 
portion as may suffice for the maintenance of the family, 
sell the entire patiimonial landed estate, the sale is good 
and legal 

Ddyabhdga — “But if the family cannot be supported 
without selling the whole immoveable and other property, 
even the whole may be sold, or otherwise disposed of” 

ZiUaJi Nuddea, 

May 12th, 1817 
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CASE XXIII. 

Q, A landod estate was purchased jointly by A and B 
The latter died, leaving his four sons, namely, C, D, E and 
F Subsequently to B’s death, one of his sons, F, died 
leaving a widow Afterwards the surviving three uterine 
brothers (C, D and E,) and A sold the whole estate. In 
this case, is the sale of such property, without the sanction 
of F's widow, valid and binding, oi not ? And has the 
widow any right over it, or is she only entitled to food and 
raiment from hei husband’s brothers ? 

R. Supposing F to have been separated from his bi others CircumstanV 
by obtaining \ vision of the estate, and then to^rhich threo\ 
have died, in tny ase, his widow is entitled to his estate feet th^ 

If no separation b6^.» ween F and bis brothers took place, or “ttho consent 
if he, having sepaiated from his biethren, leunited with them, 
his widow can only have her maintenance fiom her hu8-*^«r 
band’s brothers until her death* If after paitition there 
was a reunion with one only of the brothers, the reunited 
parcener is alone bound to provide his coparcener’s widow 
with maintenance, and under these circumstances, the 
widow’s consent is by no means necessary to the validity of 
the sale 


Zillcih Momdabad, 
April 27th, 1813 


CASE XXIV 

Q Two brothers are living in the same house, and joint ^^Accord^^ to 
sharers of an undivided estate One of them disposes of his gai, thesaie by 
unascertained share of the estate by a deed of sale to a Ls 
stranger Is such sale good against the heirs of the other ? 

An answer to this question is required to be delivered accord- 
ing to the law of Bengal 

A. Such sale is good and valid. 

YOL II. N N 
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Authoritiee. 

for tho^'^bove ^ Although the two texts of Vyaaa are quoted in the 
opinion, Ddyahh&ga • — “ A single parcener may not, without consent 

of the rest, make a sale oi gift of the whole immoveable 
estate, noi of what is common to the family,” and " separated 
kinsmen, as those who aie unseparated, aie equal in 
respect of immoveables , for one has not power over the 
whole, to give, moitgage, oi\sellit,” yet the author pro- 
ceeds to state, it should not be alleged that by these texts 
one pel son has no power to make a sale or other transfer 
of such pioperty For here also (in the very instance of 
land held m common), as m the case of other goods, there 
equally exists a propeity consisting in the power of dis- 
posal at pleasure But the texts of Vyasa exhibiting a 
prohibition are intended to shew a moral offence since the 
family is distressed by a sale, gift, oi other tiansfei which 
argues a disposition in the peison to make an ill use of his 
powei as owner They are not meant to invalidate the 
sale 01 othei transfer — Ddyahhdga 
Ditto, 2nd Should they give or sell their own shares, they do 

all that as they please, for they aie masters of their own 
wealth — Text of Ndreda cited in the Ddyahhdga 
3rd The gift oi other transfer of immoveable property 
even, whether divided or undivided, is valid, because it is 
practicable to asceitain the respective shares at a subsequent 
period by the casting of lots or other means — Commentary 
of Svverishna Tarcdlancdra on the Ddyahhdga 

Sudder Deioanny Adawlut, 1 
Api'il 8tK 1815 j 

Byjnath Bunhoojea, Appellant v Sumbhoochund Bunhoo- 
jea, Respondent ♦ 


* N B —This opinion was dehvered m opposition to that of the 
Pundit of the city court of Fatna^ who had ruled, that a sale by an 
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CASE XXV 

Q A widow of the fourth class who had no son, having 
reseived some immoveable property left by her husband 
for her own maintenance, disposed of the remaindei by a 
deed of gift in favour of her husband’s brothel’s sons, her . 
own daughtei’s son being piesent at the time, and not 
objecting Fifteen yeais after the gift, she sold the propeity 
(which had been alieady given) to a sti anger, and the 
deed of sale was attested by hei daughtei’s son In this 
case, which of these tiansactions should be upheld ^ 

It It may be infeiied that the donoi’s daughtei’s 
consented to the gift, fiom his making no obiection at the sequent sale af-\ 

° ® ter the lapae of 

time, or duiing the peiiod of fifteen yeais subsequently to fifteen years 
the gift The gift, therefore, should be considered valid 
and binding The sale which was witnessed by the daugh- 
ter’s son cannot be coiisideied cpmplete, foi there existed 
no right m the widow over the propeity sold Both gift 
and sale are the means of the extinction of property Heie 
the first act, in other words, the gift, shall pic vail 

Authorities 

The following are the texts of Ndreda, Cdtydyana, and 
Vinhaspati — " If a man, having bailed or pledged a thing 
to one person, pledge or sell it to another, the first act 
shall prevail ” “ In all other contested matters, the latest 

act shall prevail , but, in the case of a pledge, a gift, or a 
sale, the prior contract has the greatest force.”* 

unseparated coparcener^ of his own unascertained share of the joint 
undivided estate is not vahd, and quoting the above texts of^ Vyasa 
in confirmation of his opinion 

* Tdjnymalcya, See Digest, voL ii, page 78. 
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Of (ff'vifltnff 


CASE I 

I 

Q 1 A pel son pui chased some male and female 
slaves, and obtained a deed of sale foi them, with the 
attestation of the seller’s othei slaves as witnesses Sub- 
sequently a dispute aiose between the parties, and the pur- 
chaser biought an action against the seller and the slaves 
purchased, and pointed out the seller s other slaves as those 
who witnessed the bill of sale, and could depose in his 
favour In this case, is the evidence of such slaves good 
and legal ? 

jR. 1 Under the ciicumstances stated, the sellei ’s slaves' A. siare may 

be witneae 

evidence on the pait of the plamtifi is ijood and lesral agamst hi a 

^ ^ ^ ^ master, 

(? 2 In a suit instituted for slaves, whether male or 

female, the suing party pioduces his own slaves to prove 
his claim Is the evidence ot such slaves good and valid ^ 

E. 2 The evidence of a slave for his master cannot in butnotforhmi. 

any case be held to be admissible 

Q 3 Is the evidence of the slaves of the plaintiff’s re- 
lations admissible in his behalf ? 
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TbenVavenof 
tbe plamtiff’fl 
relations are 
good witnesses 


JR 3 The evidence of the slaves of the plaintiffs rela- 
tions IS good in law , and there does not exist, on the scoie 
of such lelationship to the plaintiff, any objection to the 


testimony of the slaves ou his behalf being received 


Zillah Tipperah, ^ 
Juhjoth,\SV.\ j 


CASE II 

4 

Q A per&oii produced a witness (who was indebted to 
him) to depose m his favour m a court of justice In this 
case, is the debtoi’s evidence good for the ci editor oi not ^ 

A debtor may jR The debtoi’s evidence m behalf of his creditor is 
m^favoiir^of his available, piovided he depose impaitially, and theie exist 
creditor other objection to his competency 

Zdlah Sylhef, 

September 15^/;, 1817 

Chakooiam Suima v Boodh Sing and otheis 
CASE III 

Q A pel son instituted a suit, claiming a cow, alleging 
that it had been pledged to him and his adversary, deny- 
ing the pledge, pleads tliat be had pui chased the animal, 
and wishes to piove his plea by the evidence of the plain- 
tiffs wife, dauglitei, mothei, and sistei. In this case, aie 
such females good and legal witnesses ? 

A defendant R If ID the COSO abovemcutioned, the defendant met 
bjmwif *of Ao plaint by the special (Pratyavasmndana)^ih 2 A 

pUinSrs*^ fe- had purchased the animal, and wished to prove such 
male relatione 

* A confession, a denial, a special exception, and a plea of former 
judgment, are the four sets of answer ’—MitAcshard For further infor- 
mation on this subject, see the chapter on Judicial Proceedings, dsc., 
vol 1 , which contains a summary of the Hindu law relative to evi- 
dence and other legal topics 
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plea by the evidence of the plaintiff’s wife, daughter, mothei, 
and sister, the evidence of those individuals is not available 
in law. 

ZtllaJi Jungle Mekals, ^ 

February 7th, 1817 j 

CASE IV 

Q A woman, having committed adultery with hei hus- 
band’s brother, biought an action against him for main- 
tenance, and selected his (the defendant’s) wife to piove the 
fact m question In this case, is the evidence by a single V 

female valid or not ? \ 

R If the woman, having committed adultery with her in the cone 
husband’s younger brother, sue him for her maintenance, evidence oi a 
and produce the defendant’s wife as evidence, the case being '* 

that of a female, the evidence of ^ single female is good and 
legal 

ZtUah Jungle Mdials, ^ 

February 7th, 1817 j 


CASE V 

Q Is it lawful to receive in evidence the deposition of 
a person afflicted with leprosy ? 

R The testimony of a leper is not admissible 
Z-Mah 24i-PergunncJis, \ 

November 9th, 1808 j 

Bidianath Haidar v Hurchunder Haidar and others 
CASE VI 

Q. The plaintiff has no evidence to prove the tinth of 
his allegations, and wishes, as a test, to enforce the oath of 
the defendant In this case, should an oath be administeied 
to the defendant ^ 


A leper can- 
not be a wit- 
neBS« 
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^ According to the doctnne of Menu, Ydjnyatvaleya, 
3Kf„^,and other holy sages cited in the MUdcduird and other 
of,^^othw evi- authorities, an oath should be administered to the 
defendant • 

Zilldh^ Movadahad, ^ 

March 22nd, 1804 j 

Manikchurn Biahmm v ,Gunganarain and others 

* But. this doctnne must be received with some limitation Ordeals 
of any kind should not be resorted to, except on failure of all other 
evidence , and there are vanous descriptions of ordeal apphcable to 
particular cases, for an account of which see the chapter on Judicial 
Froceedmgs, dec , vol i 
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ACHABJYA 

1 An aeliarjya or spiritual teach or js 
ranked among the heirs according 
to the Hmdu law, but not a goo'too 
In default of heirc, the property of 
a person deceased escheats to the 
kmg, except he be of the Jirahmi- 
meal order 100 

ACQUISITIONS 

1 Property acquired by exclusive la- 
bour, without usmg the patrimony, 

g oes to the acquirer solely 6 

lut property acquired by a father 
IS on his death mherited equally by 
all his sons, whether they aided in 
the acquisitions or not 7 

3 Bengal school distinguishes with 
respect to 7 

4 Of acquisitions made by a 30 int famu 
ly, the father is entitled to one-half, 
and the acquirer to a double share 32 
5 Property acquired without using 
the patrimony by one brother liv- 
ing in partnership, belongs to him 
exclusively 33 

6 Land purchased by one coparcener 
with borrowed money cannot be 
claimed by another who was not 
joining in the transaction 1 51 

VOL II 


7 Property exclusively acquired by 

one man is not to be shared by his 
brethren, though messing with 
him 152 

8 And if one build a house on joint 

land, the others have no share in it, 
but only a claim for so much land 
elsewhere 152 

9 Brothers living jointly are entitled 

to share their acquisitions to the 
amount of the funds contributed by 
them respecti’^ely 154 

10 A man is not obliged to share with 
his own brethren, (though undi- 
vided,) that which he has acquired 
by his own unassisted means 155 

11 One brother, though of an united 

family, has no claim to the property 
of another, if made by separate 
funds and labour 156 

12 One-fourth, over and above his 

own share of a recovered family 
estate, goes, on partition, to him 
who recovered it 158 

13 The acquirer takes a double share 

on partition, where ancestral pro- 
perty has been used m making the 
acquisition 158 

14 Property acquired by brothers 

should bo distiibuted among them 
according to the labour and funds 
employed by each IbO 


OO 
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15 Where joint funds have been used, 

a double share only gpes to the ac- 
quiring brothcj'* \ 160 

16 A man has no title to hhare in ac- 

quisitions exclusively made by his 
unseparatcd brother 161 

17 The acquisition of a man made by 

his own means alone is not divisi- 
ble among his brothei s 161 

18 A brother (whether he be of the 
half or whole blood) cannot share 
the acquisition exclusively made by 
bis brother without the use of the 
patrimony , but if it were made by 
the use of joint funds, accordmg to 
the law as current in Bengal, the ac- 
<piirei should have twice as much 
the rest of hia partners but to any 
augmentation in the uoure of an in- 
crement this does not apply, and 
all the brdbren share equally 162 

10 Acqui^-itions made by a man jomt- 
l>'«^ithhis brothel’s four sons, by 
means of loint funds, will bo divided 
into two portions, of which one will 
be taken by the man him^clt, and 
the othei be shared equally by the 
lour sons ol his bi other 162 

20 Property acquired by one of foiu 

brothers with the aid ol his father & 
funds and labour, will on partition 
be made into ten parts, of which 
five will go to the father, two to the 
acquirei, and one to»cach of his bro- 
thers if acquued without any aid, 
into two parts, the father taking 
one, and the acquirer one 164 

21 The son of one of five brothers, 
though his father was insane, is en- 
titled, on partition, to one-fifth of pro- 
perty acquued by joint funds 165 

22 A $agie) or othei grant acquued 

at the expense of the patrimony, 
does not belong exclusively to the 
ac^uirei Ibb 

23 Tnough science should have been 

the means of acquisition 167 

2t The acquirer takuig a double 
share 167 

ADOPTION 

# 

1 I'ho adopted son of a brother ex- 
cludes the son and grandson ol an 
uncle . 7 1 


2 In Bengal, the adopted son of a 
Bister t&es a seventh, as coheir with 
three sons of another sister 89 

3 But according to the law of Benares, 

the property would have been made 
into ten parts, of which the adopted 
son would take one There is no 
express authority for the succession 
of the adopted son of a sister, but 
his right is admitted by infer- 
ence 89 

4 An adopted son’s widow takes the 

property of his adoptmg mother, to 
the exclusion of such adopting mo- 
thei ’s daughter an*^ coup 105 

5 Evp>i tbou^ii the adopted son should 

not have taken possession before 
his death 106 

6 An unmarried person may a- 

dopt 175 

7 A widow cannot adopt a son without 

the permission of hor late hus- 
band - 175 

8 A wi itten instrument is not neces- 

sary to the validity of an adop- 
tion 176 

0 Pci lod of, not absolutely restricted 
to tlic fifth yeai 177 

10 An only son cannot be given in 

adoption 178 

11 Remark of the Sudder Dewanny 

Adawlut cited relative to the doc- 
trine of 1 78 

12 An only son cannot be adopted 
accordmg to the Battaia iorm l79 

13 The giving in adoption of an only 

son 18 equally illegal with the receiv- 
ing of him m adoption 179 

14 A widow bemg a minor, may 

adopt a son under mstructions from 
her late husband, though her hus- 
band s^brothers are living 180 

15 A boy may bo adopted after ton- 

sure by the natuial father m the 
name ot the adopter 181 

16 A widow having received instruc- 

tions from her husband to adopt a 
son, cannot make two adoptions at 
the same time The one made se- 
condly will be invalid 181 

17 A woman cannot adopt a son 

(DatUica) without the permission 
ot her husband, nor can an only son 
Ol the eldest son be given in adop- 
tion •• 182 
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18 A son given (Daftaca) cannot in- 
herit his own father’s property 183 

19 A woman’s assertion that she had 

been authorized by her late hus- 
band to adopt a son, is not suffi- 
cient proof 183 

20 An adopted son may lawfully bind 

himself not to take possession of the 
estate until after his adopting mo- 
ther’s death, and to forfeit it on 
breach of the condition 184 

21 An adopted sharing with a son of 
the body, is entitled to a fourth dSt 

22 But according to the law of Ben- 
gal, he may claim a third 185 

23 A daughter’s son may be adopted 

in preference to a brothci 's son , but 
see note 186 

24 Among the Sudia^, the adoption 

of a sister’s son is valid 1H7 

25 Ancestral property which had de- 

volved on a dauglitcr will not at her 
death go to her adopted son, but to 
the heirs of hei father 188 

26 The adoption by a widow of a son 

without the express pcimi^sion of 
her husband, is illegal The con- 
sent ol her husband’s heirs is not 
sufficient, accoiding to the law of 
Benares 189 

27 Authoi ity for the above opinion 190 

28 The adoption of an only son is in- 
valid 192 

29 Unless according to the Dirnmii- 

shyayuna form of adoption, by which 
the ])erson affiliated is considtred to 
be the son both of his natuial and 
his adoptive fathei 193 

30 The only son of a distant relation 
cannot bo received in adoption 195 

31 Nor the eldest son living, though 

not the first-born 195 

32 A widow (inhabitant of Tirhoot) 

may adopt a Ci %irima son without 
her husband’s permission 196 

33 And after the ceremony of Tlpa- 

nay ana has been performed on the 
boy 196 

34 A son of a brother may be taken 

as a Cntrima son 197 

35 Even though he be an-^ only 

son 197 

36 An adoption is not valid without 

the observance of certain prescribed 
lonns . 198 


37 In adoption, the exact observance 

of any particular ceremonies is not 
necessary It is sufficient that cer- 
tain of the forms prescribed foi 
adoption are gone through, with a 
view to prove unequivocally the m- 
tention of the adopter 199 

38 One only destitute of a grandson 
and great-grandson, may adopt 200 

39 A leper cannot adopt 201 

40 Unless he have performed the 

prescribed expiation 201 

41 The simultaneous adoption of two 

sous, or the affiliation of one by a 
pel son who has a son (eithci his 
own issue, or adopted,) living, is 
now illegal, according to the coii-t 
current testimony of the most ap-l 
pi oved authorities 201 v 

42 A widow havmg an adopted son 

c annot without his consent alienate 
any portion of the estate which be- 
longed to her husband 2 > I* 

ADULTEBY 

1 Divorce on account of aduliciy does 
not subject the woman to the Vjhs 
of her peculiar propei ty 1 26 

ALIENATION 

1 Alienation, general iiile as to, by a 

female 309 

2 (Question as to the widow ,s alienat- 
ing in a cei-tain c.i*^e 310 

ALIMONY 

1 There is no provision lor ibinony 

111 the Hindu law, but only toi 
maintenance 111 

2 It was laid clown by tbc pvndiib, 

that if the heirs of a person deceas- 
ed neglect to assign 1.o Ins widow a 
reasonable maintenance, the ]udge 
IS at liberty to award a sum suffi- 
cient for that purpose 112 

ANNAPEA;3ANA 

1 Meanmg of the term . 159 

APOSTACY . 

1 In the case of apostacy from the 
Hindu faith, property acquired be- 
fore the conversion will go to the 
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Hindu heirB, but that acquired sub* 
sequontly will be distributed accord- 
ing to the law of the new reli- 
gion 131 

2 And a Moosulmaun widow of such 
apostate Hindu will have no right 
to his previously acquired proper- 
ty 132 

ASCETIC 


1 To the property of an ascetic, his 

pupil oi follower is heir, not hisie- 
latioiis by blood 102 

2 The debts of an ascetic follow his 

assets in the hands of his repre- 
sentatives 288 


ASSETS 

1 The heirs who take tlie assets, are 
bound to discharge the debts of the 
deceased 277 


BEOTHERS 

1 In Bengal, a widow excludes a bro- 
ther 18 

2 Brothers exclude brothers’ sons 22 

3 Distribution of loint property, the 

claimants being a father, brother, 
widow, daughter, and daughtei s 
son 23 

4 Circumstances under which a widow 

excludes a biothei 24 

5 Distribution between a widow and 

her husband’s bi others, the hus- 
band having died m the lifetime of 
hiB father 25 

6 Half brothers share equally with 
whole brothers, if undivided 6G 

7 But are excluded by a whole bro- 
ther, if separated 67 

8 A brothei inherits next to a mo- 
ther 73 

9 According to the best authorities of 
Hindu law, a brother’s daughter’s 
son has no right of succession 77 

10 The claimants to a ]oint estate be- 
ing a widow, a son, and a brother, 
they will each take a third, to the 
exclusion of a daughter’s son 79 

11 A reunited brother entirely ex- 
cludes an unassociated one 174 


the property, if the family was joint , 
but the latter if separate, according 
to the law of Benares 28 

2 A brother’s son excludes a bro- 
ther’s grandson 67 

3 Ancestral property derived to a 
woman from her son, will at her 
death go to his half brother’s son, 
to the exclusion of his sister 68 

4 And sister’s son 68 

6 The claimants to property left by a 

widow, which had devolved on her 
at hei husband’s death, bemg her 
husband’s brother’s son and grand- 
son, another brother’s adopted son, 
and a third brother’s four sons, the 
property will be made into eleven 
parts, ol which the adopted son will 
take one, and the other brothers 
five sons two parts each The grand- 
son will be excluded 70 

6 The son of a reunited brother suc- 

ceeds as heir, to the exclusion of 
all the sons of unassociated bre- 
thren 72 

7 On the death of a widow, her 

property will go to the sons of her 
liusbaiid’s brother who survived, to 
the exclusion of the sons of his bro- 
ther who died before her 74 

8 The adopted son of a brother ex- 

cludes the son and grandson of an 
uncle 74 

9 Bi other’s sons, though separated, 

exclude a son’s widow .. 75 

10 Brothel’s sons exclude the daugh- 
ter of a daughter 76 

11 A Bistei IS excluded by brother’s 

sons 80 

12 A brother’s son mhents, to the 
exclusion of a son’s daughter’s son 81 

BROTHER’S WIDOW 

1 A brother’s widow does not rank 

among heirs 78 

2 Of property assigned to their sister 

as mamtenonce by three brothers, 
one-third will on her death go to 
her brother’s widow 124 

3 Reason of her succeedmg in the in- 
stance cited •• ih 


BROTHERS’ SONS 
1 Tlie claimants being a brother’s son 
and a widow, the former will take 


CIVIL DEATH 

1 Retirement from the world operates 
as natural death. . . 131 
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2 Retirement from the world is civil 
death, according to the Hmdu 
law 233 


COUSIN 

1 The cousin on the father’s side is 
the seventeenth m the order of suc- 
cession 191 


CREDITORS 

1 The gift by a man of his whole 

property is unlawful and iiioperfAive, 
as against a creditor 248 

2 A debtor may give evidence in fa- 
vour of his creditor 318 

DATTACA 

1 An only son cannot be adopted ac- 
cording to the Daffaco form 179 

2 A woman cannot adopt a son (BaU 
ima) without the permission of her 
husband, nor ran an only son or the 
eldest son bo given in adoption 182 

3 A son given (Datfaca) cannot in- 

hciit his own father’s proper- 
ty 183 


DAUGHTERS 

1 A daughter cannot claim succession 

while her mother lives 25 

2 Unless the mother do some act 
tenduig to defeat her right 

3 A maiden excludes all married 

daughters 39 

4 Mamed daughters succeed to 

equal portions of an estate which 
had devolved on their mother at the 
death of their father, by reason of 
there being no male issue 40 

5 A daughter excludes a son’s wi- 
dow 43 

6 Of two daughters who succeeded 

jointly to the paternal property, 
one aying leaving sons, her share 
goes to her sister, provided that 
Bister have or be likely to have a 
son, otherwise the son of the de- 
ceased daughter inherits 44 

7 Property which had devolved on a 
widow at her husband’s death, 
goes, when she dies, to the son of 
her husband’s paternal uncle, to the 


exclusion of her childless widowed 
daughter 46 

8 According to the law of Benares, a 

man’s daughter, the family bemg 
■joint, 13 only entitled to mamte- 
nance from her uncles and their 
sons, who succeed to her exclu- 
sion 46 

9 The claimants being a daughter or 

daughter’s son and the widow of a 
daughter’s son, the latter will be ex- 
cluded, and the two first will inhe- 
rit, in succession 47 

10 Ancestral property mhented by a 
daughter will at her death go to her 
father’s relations, to the exclusion 
of her husband and daughter 6^7 

11 A childless widowed daughter ib 

excluded by a daughter who ha^ 
male issue 58' 

12 The daughter or her heir inherits 

the mother’s peculiar property m 
preference to the son 126 

13 A daughter is not competent to 

alienate property which had devolv- 
ed on her from her father to tho 
pre-judioo of the next heir 224 

14 Property which had devolved on 
a daughter, cannot by her bo given 
to one son’s son, to the exclusion 
of such grandson’s bi others 232 

DAUGHTER’S DAUGHTER 

1 There are not wanting authorities 
for tho right of buccession of a 
daughter’s daughter, but this doc- 
trine IB nowhere respected , 88 

DAUGHTERS’ SONS 

1 According to the law of Bengal, 

the heirs of three brothers, bemg 
respectively a son, a daughter’s son, 
ana a widow, they will each take a 
third 4 

2 Distribution of joint property, the 

claimantB bemg a father, brother, 
widow, daughter, and daughter’s 
son 23 

3 Of two daughters who succeeded 

jomtly to the paternal property, one 
dying leaving sons, her share goes 
to her sister, provided that sister 
have, or be hkely to have a son 
otherwise the son of the deceased 
daughter inherits. ... 44 
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4 The claimants being"'a daughter or 

daughter’s son, and the widow of 
a daughter's son, the latter will be 
excluded, and the two first will in- 
herit in succession 47 

5 A daughter’s son excludes a daugh- 
ter, being a childless widow 49 

6 A daughter’s son excludes brothers* 

sons 50 

7 A daughter’s son excludes a bro- 
ther’s widow and his son 51 

8 On the death of a widow, the 
property held by her goes to her 
nusband’s daughter’s son, to the 
exclusion of her husband’s brother’s 
widow, but the latter is entitled to 
maintenance 

9 Where the family is separated, the 

daughter’s son takes the estate, to 
the exclusion of the uncle and 
uncle’s son 52 

10 According to the best authorities 
of Hindu law, a bi other’s daughter’s 
son has no right ot succession 77 

11 Property devolved on a woman 

from her sons goes at her death to 
the son of Ikt husband by another 
wife, and not to hei daughter’s 
sons 125 

12 The daughter’s son inheiits after 

the daughter 186 

DEATHBED 

1 The gift of a man’ s own acquisition 

IS valid, though made on his death- 
bed, if he was of sound disposmg 
mind at the time 24b 

2 To uphold a gift made on a death- 

bed, there should be the clearest 
proof of sound disposing mind, to 
repel any presumption which might 
exist to the contiary ^5 

DEBTOR— DEBTS 

1 The heirs who take the assets, are 

bound to discharge the debts of the 
deceased 277 

2 The survivors are answerable for a 

debt contracted by their deceased 
partner, if the sum borrowed was 
applied to their use 280 

3 Brothers who took the estate are 
bable for the debts, as far as there 
may be assets, whether the money 
was borrowed by the deceased bro- 


ther for his private use alone, or 
was expended for the benefit of the 
family at large 280 

4 When a wife manages her hus- 

band’s affairs, he is liable for the 
debts she contracts 281 

5 The debts of a missing person must 
be paid by those in possession of 
his estate, without waiting twelve 
years for his re-appearance 282 

6 Tho heir who takes the assets of a 

deceased debtor, must satisfy his 
creditors, as far as the assets 
go 283 

7 Circumstances under which the hus- 
band’s licirs are liable for a debt 
contracted by his widow 

8 The estate of a deceased surety, is 

not liable for the debts of his prin- 
f ipal but (/uc) r ^ 285 

9 Circumstances under which a father 

must pay a debt contracted by his 
deceased son 28(> 

10 Those who take the property of 

tho deceased are bound to liquidate 
his debts 287 

11 Neither the property nor person 
of a minor is liable for the debt of 
hiR ancestor 

12 The debts of an ascetic follow his 

assets m the hands of his represen- 
tatives 288 

13 Necessary debts contracted for an 

infant are binding on hun 289 

14 Jomt property is answerable for 

a debt to the extent of the debtor’s 
share only 294 

15 A debtor may give evidence m 

favour of his ci editor 318 

DISTRIBUTION 

1 Distribution of loint property, tho 

claimants being a father, brother, 
widow, daughter, and daughter’s 
son 23 

2 Distribution between a widow and 

her husband’s brothers, the hus- 
band having died m the lifetune of 
his father 25 

DIYOROE 

1 Divorce on account of adultery 
does not subject the woman to tho 
loss of her peculiar property . . 126 
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DONEE —DONOR 

1 An action for dispossession will lie 
by a donee agamst the donor 208 

2 And a donee in actual possession is 
not accountable to a previous as- 
signee 

3 A gift cannot be retained in the 
hands of the donor 

DWAMUSHYAYUNA 
See Adoption. 

EMANCIPATION 

1 Cases in which the ruling powei 
may compel emancipation 275 

ENDOWMENTS 

1 The sale of endowed pioperty is 
void 305 


ESCHEATS 

1 An arltar/ya oi spiritual teacher is 
ranked among the hciTb according 
to the Hindu law, but not a goo- 
7 00 In default of heirs, the pro- 
perty of a person deceased escheats 
to the kmg, except he be of the 
BraJiminical order , 100 


EVIDENCE 

1 A woman's assertion that she had 

been authorized by her late husband 
to adopt a son, is not sufficient 
proof 183 

2 A slave may be witness agamst hib 

master 317 

3 But not for him 

3 The slaves of the plamtiff’s relations 

are good witnesses 318 

4 A debtor may give evidence m fa- 
vour oi his Cl editor ^b 

5 A defendant cannot avail himself of 
the evidence of the plamtiff’s female 
relations 

6 A confession, a denial, a special 

exception, and a plea of former 
ludemcnt, are the four sets of an- 
swer th 

7 In the case of a female, the evi- 

dence of a smglc female is admissi- 
ble 319 


8 A Igier cannot be a witness 'tb 

9 A defendant’s denial may be re- 

quired on oath, in default of other 
evidence 320 

10 Ordeals of any kind should not be 

resorted to, except on failure of all 
other evidence ih 


EXCLUSION PROM INHERI- 
TANCE 

1 A leper is incompetent to in- 
herit 129 

2 An insane person is excluded from 

inheritance, and on the death of 
his son, his wife will take the pro- 
perty, maintaining her husband a|nd 
hib mother ISp 

3 And a Moosnlmaun widow of am 

apostate Hindu will have no righu> 
to hiB previously acquired proper- 
ty 132 

4 An unchaste daughter is excluded 

from the inheritance 133 

5 And tho property will escheat, if 

there be no otner heir ?5 

6 Exclusion from mheritancc Seo 

note on \h 


FATHER 

1 But property acquired by a father 

IS, on hiB death, inherited equally 
by all his sons, whether they aided 
in the acquisitions or not 7 

2 Distribution of joint property, tho 

claimants being a father, brother, 
widow, daughtei , and daughter’s 
son 23 

3 Authority of, over the property patri- 
monial and acquired, and his right 
of resumption after partition 114 

4 The followers of the Benares school 

maintain that a father cannot make 
partition till his wife is past child- 
bearing See note 146 

5 A father may resume pioperty 

made over by him to his sons, 
should ho subsequently become in- 
digent 148 

6 Those who take the property of tho 

deceased arc bound to liquidate his 
debts 287 


GIFT 

1 Propel ty having been assigned to 
a Biahmm for spiritual purposes, 
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cannot legally be given away with- 
out the assignee’s consent 207 

2 An action for dispossession will he 
by a donee against the donor 208 

3 A mother is not competent to make 

a gift to her daughter of a farm 
which she had mherited from her 
son, and on her death it will go to 
her sons’ unaasociated half bro- 
ther 209 

4 An ancestral landed estate cannot 
be given to one son, to the exclu- 
sion of the sons of another son 210 

5 The gift of joint property, to the ex- 

tent of the donor’s share, is valid 
(m Bengal) 212 

6 The immoveable property given by 

a man to his grandson’s wife is her 
pecuhar property, over which she 
has absolute dommion 213 

7 Landed property which a daughter 

, gbtams py a gift is hers absolute- 
ly ; not so that which she acquires by 
inheritance 214 

8 Personal property given by a hus- 

band to his wife on the occasion of 
contracting a second marriage, is 
hors absolutely , not so real pro- 
perty, over which the husband’s 
right endures, notwithstandmg the 
gut 215 

d A gift of personal property inherited 
by a widow, to her daughter^ hus- 
band, IB good though the daughter 
be living 217 

10 A gift by a woman of her own 
property to a stranger is good, if 
she have no heirs 

11 A gift conditioned to take effect 
after the death of the donor, does 
not go to the heir of the donee, if 
the latter died before the former, 
unless expressly stipulated 218 

12 Circumstances under which a gift 

IB invalidated th 

13 A death-bed gift is valid 219 

14 Circumstances under which a gift 

IS rendered void ^h 

15 The gift by a coparcener of her 
share of the joint estate is valid, ac- 
cordmg to the law of Bengal 220 

16 The gift of part or the whole of 

landed property purchased with the 
produce of an ancestral estate is 
good and valid 221 


17 Accordmg to the law of Bengal, a 

person may dispose of his entire 
portion of ancestral property, to the 
exclusion of his wife and daugh- 
ters 222 

18 A conditional gift is rendered null 

and void by the omission of the 
donee to perform all the conditions 
stipulated by the donor 223 

19 A deed of gift executed on a 
death-bed is valid 

20 According to the law as current in 

Tirhoot, a gift of joint property is 
invalid 224 

21 And Bmt profits arc unalien- 
able 225 

22 A man may give all his property 

to his two wives m unequal allot- 
ments, provided they each ha\e 
enough for mamtcnance, and he 
have no other heirs 226 

23 According to the law of Bengal, a 

gift of the entire property, move- 
able and immoveable, to a married 
daughter is legal, even though 
awue and maiden daughter are m 
existence 227 

24 But he acts smfully if he does 

so 227 

25 The whole estate may be given 

away, though there is a sister and^ 
Bister’s son 229 

26 A verbal gift of property by an 

unassociated Hindu^ on conoition 
that the donee will perform his ex- 
equial rites, is good, on the death 
of the donor 230 

27 To the exclusion of the brothers 

of the donor 231 

28 A plamtiff may make a gift of the 

property he is sumg for, and the 
guardian of the donee is thereby 
empowered to carry on the suit ib 

29 Property which had devolved on 

a daughter, cannot by her be given 
to one son’s son, to the exclusion of 
such grandson’s brothers 232 

30 Though his sister be livmg, a man 

may give away all his property to a 
stronger ih 

31 Landed property acquired by gift 

from her father may be alienatea by 
a woman, but not that to which she 
had succeeded by mheritance 235 

32 According to the law of Bbngal, a 
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father may give all his self -acquired 
landed pioperty to one oi his 
sons 237 

33 A gift may be taken back, on the 

donee’s violation of the conditions 
annexed %h 

34 Besumption of an unqualified gift 

unlawful 238 

35 A widow m Bengal may, with the 

recorded permission of her husband, 
alienate his immoveable self -acquired 
property, although his brother is 
Jiving • ib 

36 A woihan may dispose of, at her 

leasure, landed property acquired 
y gift from her father 239 

37 A widow may dispose of, by gift 

or otherwise, as she pleases, the 
property earned by her own exer- 
tions 240 

38 The concubine of a Byragee may 

dispose of, at her pleasure, property 
given to her by him, though he 
have an illegitimate son, who 
would otherwise have been sole 
heir 241 

39 A man may give his whole pro- 

perty to one daughter, to the ex- 
clusion of his wife and another daugh- 
ter 243 

40 A gift to a minor is valid, provid- 
ed on his coming of age he exercise 
ownership over it 

41 A man, without the consent of his 
sons, may give a small portion of 
his property to his daughter’s sons 244 

42 A widow may, for the spiritual 

benefit of her deceased husband, 
make a gift of a small portion of his 
estate, to her own relation tb 

43 Property may be given to a bro- 

ther’s daughter’s son, to the exclu- 
sion of a Bister’s son, though, ac- 
cording to the law of mheritance, 
the latter would exclude the for- 
mer 245 

44 The gift of a man’s own acquisi- 

tion is vahd, though made on his 
death-bed, if he was of sound dispos- 
11 ^ mmd at the time 246 

45 Tn uphold a gift made on a death- 

bed, there should be the clearest 
proof of sound disposing mmd, to 
repel spy presumption iwch might 
exist to the contrary , . %h 

VOL ir 


46 A widow, havmg received in- 

structions from her husband to 
adopt a son, and without doing so, 
making a gift to a stranger of the 
property which had devolved on her 
at her husband’s death, such gift 
IS invalid 247 

47 The gift by a man of his whole 

property is unlawful and mopera- 
tive, as against a creditor 248 

48 A gift once made cannot be re- 

sumed at the pleasure of the 
donor 250 

49 A gift by a father of his entire 

property to one daughter, is legal, 
though he may have another daugh- 
ter and bi other’s son 251 

50 The other daughter, if unmarried, 

IS entitled to have the expenses of 
her nuptials defrayed 252 

51 The gift of a paternal estate is 

valid without the consent of sisters’ 
sons lb 

52 A man cannot make a gift of his 

property to a daughter’s son, to the 
exclusion of the adopted son of an 
unseparated brother 253 

53 A person having a son may make 

a gift of his maternal grandfather’s 
landed property which had been 
usurped, on condition of the donee's 
recovering it 255 

54 A man may give his entire pro- 

perty to the husband of one of the 
daughters of his deceased son as a 
Yautuca, or nuptial present, to the 
exclusion of his son’s widow and 
othei daughters 263 

GRANDMOTHEES 

1 A paternal grandmother excludes a 

sister and uncles 64 

2 Notwithstandmg the preference as- 
signed to the paternal uncle m the 
commentary on the Ddyahkdga 65 

3 The claunants being a cnildless 

sister, a paternal grandmother, and 
paternal uncles , the grandmother is 
the heir 97 

4 Property inherited by a grand- 

motner goes on her death to her hus- 
band’s son, to tbe exclusion of his 
brother’s son * 124 

5 Property devolving on a« grand- 

PP 
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motlier by right of inheritance is 
not her pcculium or bb ulhvn 125 

GllANDSONS 

1 The eldest son is not entitled to a 

larger share in right of primogeni- 
ture 1 

2 A son’s son shares equally with 

sons 8 

3 Sons* sons whoso fathers are miss- 
ing, inherit equally with sons 8 

4 Grandsons m the male line "whose 

father is dead, and great-grandsons 
whoso fathci and grandfather arc 
dead, shaie with sons, and iiiheiit 
per Bhirppa not pa capita 10 

5 Property having been given by a 

man to nis foui grandsons, and one 
of them dying, tlic son of the de- 
ceased IS entitled to claim partition 
from his uncles 150 

6 An ancestral landed estate cannot 
bo given to one son, to the exclusion 
of tnc sons of another son 210 

GUARDIAN 

1 Order of relations entitled to dis- 
i)ose of a minor in matiiagc 20^ 

2 The father cannot act as guaidian 

to a minor widow, while her hus- 
band’s Bister’s sou is In mg ib 

3 The mother is entitled to the guar- 

dianship of her minor children, in 
profeiencc to then uncles 205 

HALF BROTHER 

1 Half biotheis shaic equally with 
whole brothel s, if undivided ho 

2 But are exi hided by a whole bio- 

ther, if sciiaratcd 07 

HALF SISTER 

1 The son of a half sistci succeeds to 
property lointly with the Fon of a 
whole Bifeter 86 

HUSBAND 

1 When a wife manages her hus- 
band’s aifairs, he is liable for the 
debts she contracts 281 

ILLEGITIMATE SON 

1 The son of a Sdnia by a female 
slave will inheiit, if there be no other 
heirs down to a daughter's son 15 


2 Accoidmg to the Hindu law, the 

illegitimate son of a Sudi a man by 
a female slai^e or a female slave of 
his slave, may inherit, but not the 
illegitimate child of auy of the three 
superior classes 15 

3 The illegitimate son of a person be- 

longing to one of the regenerate 
tubes IS entitled to maintenance 
only 119 

4 The son of a Sudia by a concnbinc 

01 female sla"^ c is entitled to mhent 
property, hut his widow is incompe- 
tent to alienc to the prejudice of 
other heirs 256 

INHERITANCE 

1 The eldest son is not entitled to a 

largei share in right of primogeni- 
ture 1 

2 And the issue of a younger share 

equally with the issue of an eldci 
son 2 

3 The heirs being three sons and a 

widow, (their mother,) each will 
take a fourth on jiartition 3 

4 According to the law of Bengal, the 

heirs of three brothers being res- 
pectively a son, a daughter’s son, 
and a widow, they will each take a 
thud 4 

5 One of three sons having separated 
himself from the family, and taken 
a share dm mg his father’s lifetime, 
has no fiii thcr claim on the estate 5 

6 But mere living apart does not 


exclude 5 

7 Sons share equally 6 

8 A Son’s son shares equally with 

sons 8 

9 Sons* sons whose fathers arc miss- 
ing inherit equally with sons ih 


10 Grandsons m the male line whose 

father is dead, and great-grandsons 
whose father and ^andfather are 
dead, share with sons, and mhent 
pel stirpes not pe'i capita 10 

11 The right of representation des- 

cends lineally only, and docs not 
extend collaterally 12 

12 Sons legally separated from their fa- 
ther have not, on his death, any claim 
to mhent with a son not separated 16 

13 A widow succeeds to her hus 
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band’s property, to the exclusion ol 
his motner 18 

14 In Bengal, a widow excludes a 

brother ib 

15 A daughter cannot claim succos- 

sion while her mothei lives 25 

16 Unless the mother do some act 

tending to defeat her right ih 

17 The claimants being a brothci’a 
son and a widow, the former will 
take the property, if the family was 
joint , but the hitter if separate, ac- 
cording to the law of Benares • 28 

18 A widow cannot inherit piopoity 

left by hei husband’s i datives oi 
their widows 29 

19 Case in which tlie widows of two 

brothers mherit equal shares ol pro- 
perty 32 

20 A man dying and leaving tliice 

widows, who inhcnted his proptrty, 
on the death of one of them with- 
out issue, the two others will tak(' 
hei share 37 

21 A daughter excludes a son’s wi- 
dow 43 

22 Of two daughters who succeeded 

■jointly to the paternal propci tj'', one 
dying leaving sons, her share goes 
to her sistei, provided that sistei 
ha\o or be likely to have a son 
otherwise the son of the dccea'^cd 
daughter inhci its 4 4 

23 Pi operty whic h had devolved on a 

widow at hci husband’s death goes 
when she dies, to the son ol hci 
husband’s paternal uncle, to tlic ex- 
clusion of her childless widowed 
daughter 46 

24 According to the law of Benares, 

a man’s daughtci, the family being 
joint, IS only entitled to mainte- 
nance from her uncles and tlifii 
sous, who succeed to her exclu- 
sion 47 

25 The claimants being a danghtei 

or daughter’s son, and the widow 
of a daughtci ’s son, the latter will 
be excluded, and the two fii &t will 
inherit, in succession ih 

2o According to the law of Benares 
the undivided brothoi ’s female lieu 
arc excluded by his miile copai- 
( oners ih 

27 A daughtci ’s son excludes a 


daughter, being a childless wi- 
dow 49 

28 A daughter’s son excludes bro- 
thel’s sous 50 

29 A daughtci ’s son excludes a bro- 
ther’s widow and his son 51 

30 On the death of a widow, the 

pi operty held by her goes to hci 
hnsbana’s daughter’s son, to the 
exclusion of hci husband’s lirothci’s 
widow, but the latter is entitled lo 

maintenance %b 

31 Whcio the family is separated, tho 

dan gli tor’s son takes the estate, to 
the exclusion of tlic uncle and un- 
cle’s son 52 

32 Aceoiding to the law of Bengal 

the lathci is picfeircd to the mother 
111 the order of succession , but it i«4 
vne insd clsoAvlicic Authorities 
cited 5 4 

33 Ancestial piopeity iiiheiitcd by iv 

danglitcr will at her death go to hei 
fathci’s iclatioiis, to tho exclusion 
of her husband and daughtci 57 

34 A man cannot claim his maternal 

grandiathci’s jiropcity, while Jus 
mothei IS living ib 

35 A childless widowed daiightei is 
excluded hy a daughtci wbo h.is 
malc‘ issue 

36 In Bengal, a mothei inhciits joint 

Xnojicity to the exclusion oi a pa- 
tei 11 il iiuelc 59 

37 And di\ ided jn operty universally (>0 

38 In sue cession to hei son, who 

shaicd his grandfather’s estate 
eciiially with lus uncle 61 

39 A --tc p motheu has no i iglit of 

sncccs''ion accoiding to the law oi 
Bengal, and the propci ty of bei 
step-son will rathci go to his uncle ’s 
adopted son 02 

40 A p.itcrnal grandmothei excludes a 

sislei and uncles 64 

41 A mothei is entitled to a shaie 

ecpial to that oi one of hei sons, and 
she may give tb.it sliaie to her only 
son See note 65 

42 Half biotbeis •'hare equally with 

whole bi othc i s, if iindiv ided 66 

43 But no excluded by a whole bio- 

ihei if scpaiatccl 67 

44 A bi ol hci ’s sou excludes a biotliei ’s 

giaiidsoii . ib 
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45 Ancestral property derived to a 

woman from her son, will at her 

death go to his half brother’s son, to 
the exclusion of his sister 68 

46 And sister’s son ih 

47 Property derived to a woman from 

her husband goes at her death to his 
nephews , but not her peculiar pro- 
perty, which will go, m preference, 
to her step-daughter 69 

48 The claimants to property left by a 
widow, which had devolved on hei at 
her husband’s death, being her hus- 
band’s brother’s son and grandson, 
another brother’s adopted son, and a 
third brother’s four sons, the pro- 
perty will be made into eleven parts, 
of wnich the adopted son will take 
one, and the other brother’s five sons 

' two parts each The grandson will 
be excluded 70 

49 The son of a reunited brother suc- 

ceeds as heir, to the exclusion of all 
the sons of una&sociated bre- 
thren. 72 

50 A brother inherits next to a mo- 
ther 73 

51 On the death of a widow, hei pro- 
erty will go to tho sons of her hus- 
and’s brother who survived, to tho 

exclusion of the sons of his brother 
who died before her 74 

52 The adopted son of a brother ex- 

cludes the sou and grandson of an 
uncle ih 

53 Brothers’ sons, though separated, 

exclude a son s widow 75 

54 Brothers* sons exclude the daugh- 
ter of a daughter 76 

55 Accordmg to the best authorities 

of Hmdu law, a brother’s daughter’s 
son has no right of succession 77 

56 A brother’s widow does not rank 

among heirs 78 

57 The claimants to a joint estate be- 

mg a widow, a son, and a brother, 
they will each take a thud, to the 
exclusion of a daughter’s son 79 

58 A Bister is excluded by brothers’ 

sons 80 

58 If a title is once vested m a male 
heu, it cannot be lost again by any 
supervenient disqualification w 

60 A brother’s son inherits, to the 
cxclusipn of a son s daughter’s son 81 


61 Fathers’ daughters’ sons are the 

legal heirs, on failure of brothers’ 
sons 82 

62 A Bister’s son excludes a step- 
mother and paternal uncles ^ 

63 Sisters have no right of inheri* 

tance, but them sons exclude the 
paternal uncle’s son’s son > 85 

64 Unless the contrary should have 

been the invariable usage 81 

65 The son of a half sister succeeds 
to property jointly with the son of 
a whole sister 

66 Accordmg to the law as current m 

Bengal, a sister’s son excludes sl pa- 
ternal uncle’s grandson 87 

67 The exclusion of the sister’s son is 

conformable to the law as current 
in Mithila, Benares, and other pro- 
vinces, as the followers of those 
schools do not rank the sister’s son 
among the series of heirs enumerat- 
ed m the text of Yd^nyawalcya , 
but it IS contrary to the doctrine 
prevalent in Bengal tb 

68 The sister’s sou excludes the 

daughter of a daughter 88 

69 In Bengal, the adopted son of a 

Bister takes a seventh as co-heu with 
three sons of another sister 89 

70 A sister’s son excludes paternal 

grand-uncles’ descendants ^b 

71 A sister’s son excludes a descendant 

in the male line of the great-grand- 
father 90 

72 According to the law of inheritance 

as current m Bengal, the father’s 
sister’s son is the eighteenth m the 
order of succession , but according 
to the law as current in Miihila and 
Benares, he is not entitled to the 
inheritance so long as there is a yo- 
traja or gentile, which term mcludes 
all those descended from the same 
primitive stock, as far as the four- 
teenth generation 92 

73 The maternal uncle’s son is heir 
after the mother’s sister’s son, accord- 
mg to the Mitdeshard and accord- 
ing to Sricnshna's commentary on 
the Dayahhdga, but accordmg to 
the Bdyac^amasangraha and other 
Bengal authorities he ranks imme- 
diately after the maternal uncle 95 

74 The claimants bemg a childless sis- 
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ter, a paternal grandmother, and pa- 
ternal uncles, the grandmother is 
the heir 97 

75 And failmg the paternal grandmo- 
ther, the paternal uncles succeed , but 
their property is divested, should the 
sister subsequently have male issue 99 

76 An acharjya or spiritual teacher 

IS ranked among the heirs accordmg 
to the Hmdu law, but not a gooroo 
In default of heirs, the propeity of 
a person deceased escheats to the 
king, except he be of the Brahrni- 
meal order 100 

77 A fellow disciple is by general 

usage allowed to be heir, in default 
of nearer claimants lOl 

78 To the property of an ascetic, his 

pupil or follower is heir, not his re- 
lations by blood 102 

79 The heirs of the founder have a 
common right to the use of a build- 
mg relmquished by him for a 
place of worship not so the heirs 
of the Furohit, or spiritual precep- 
tor of the founder 

80 A woman cannot mherit immedi- 
ately from her father-in-law 104 

81 The widow of a son is excluded 

by a brother’s sons, but she must 
be mamtained by them ib 

82 An adopted son’s widow takes the 
property of his adopting mother, to 
the exclusion of such adoptmg mo- 
ther’s daughter and her sons 105 

83 Even though the adopted son 

should not have taken possession 
before his deaith 106 

84 A son’s widow has no legal claim 

of mhentance ^b 

85 And is excluded by her husband’s 

sister’s sons 107 

86 But his sister cannot mherit, ex- 
cept through her sons as mother ^b 

87 Sons’ widows have the right of 

succession accordmg to one authori- 
ty , but the doctrme is not general- 
ly received 108 

88 A woman cannot mherit immedi- 

ately from her step-son, she is 
entitled to mamtenonoe* from his 
heir 117 

89 A woman’s property goes to her 

sons, to the exclusion of her grandson, 
whose father died before her . 121 


90 A widow cannot dispose of the 

whole estate which had devolved 
on her at her husband’s death , and 
on the death of her daughter who 
succeeded her, it will go to her pa- 
ternal grandfather’s daughter’s son, 
to the exclusion of her hus- 
band 123 

91 Of property assigned to their sis- 

ter as maintenance by three bro- 
thers, one-third will on her death 
go to her brother’s widow 124 

92 Property mhented by a grand- 
mother, goes on her death to her 
husband’s daughter’s son, to ihe 
exclusion of his brother’s son ^03 

93 Property devolved on a woman 

from her sons, goes at her death 
the son of her husband by another'^ 
wife, and not to her daughter’s 
sons 125 

94 A posthumous son is entitled to 
mhciit^his grandfather’s property 
with his uncle’s, but not a posthu- 
mous daughter, who can only take 
property actually m the possession 
of her father before his death 176 

95 An adopted son, sharmg with a son 

of the body, is entitled to a 
fourth 184 

96 The daughter’s son inherits after 

the daughter 186 

97 Ancestral property which had de- 

volved on a daughter will not at her 
death go to her adopted son, but to 
the heirs of her father 188 

98 The cousin of her husband, that is 

to say, the son of his father’s bro- 
ther, is heir on the death of the wi- 
dow, to the ancestral estate which 
had devolved on her, provided there 
be no nearer relation of the hus- 
band 190 

99 Authority for the above opini- 
on 191 

100 Accordmg to the law of Benares, 

a widow has no right of succes- 
sion to the undivided property of 
her deceased husband 192 

101 The nearest heir of her husband 

will succeed to the estate of a widow 
which had devolved on her at her 
husband’s death 194 

102 The whole estate may be given 
away, though there is a sister and 
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sister’s son The sister has no 
right of inheritance, but her son 
will inherit in default ot heirs down 
to the brother’s grandson 229 

103 Stndhun will be inherited by the 
woman^s brother or brother’s son, 
to the exclusion ot her husband’s 
heirs 262 

INSANITY 

1 An insane person is excluded from 

mheritoncc , and on the death ot liis 
son, his wife will take the property, 
maintaining her husband and his 
pother 1.30 

2 Sale by a wife of her insane hus- 

^"baiid’s estate, when valid 311 

JOINT PKOPERTY 

1 Joint property is answerable for a 

debt to the extent of the debtor’s 
share only 294 

2 The consent of all the partners is 

requisite to the sale ot a loiiit cbtatc, 
even though the name ot one only 
may have becnrecoidcd aspioinie- 
tor 29b 

KURTA POOTRA 

1 A widow (inhabitant of Tiihoot) 
may adopt a Cinta Pooh a or Cn- 
tnma son without hoi husband’s 
permission 195 

2 A son of a brothci may be taken 

as a Ct Ut inia son 197 

3 Even though he be an only son 

LEPERS 

1 A leper is incompetent to inhe- 


rit 129 

2 A leper cannot adopt 201 

3 Unless he have pcifoimcd the pre- 
scribed expiation tb 

4 A leper cannot be a witness 319 


LIMITATION 

1 The propnetaiy right to moveable 
property lapses after a period ot ten 
years, provided thei e was wilful neg- 
lect on the part of tlic ownci for that 
peiiod, but not if his non-mtcifcr- 
cncc was unavoidable 269 


MAIDEN 

1 A maiden excludes all married 
daughters 39 

MAINTENANCE 

1 A widow IS entitled to mamtcnancc 

from her step-sons 31 

2 A husband expelling his wife with- 

out suflBcient cause is bound to 
maintain her 109 

3 By voluntary desertion of her hus- 

band the wife loses her right to 
msintcnance 110 

4 But an cxpollod wife is not entitled 

to demand a share of her husband’s 
property %b 

5 There is no provision for alimony iii 

the Hindu law, but only for main- 
tenance 111 

6 An uiK haste widow is not entitled 

to maintenance horn hci husband’s 
biothcis, even though she may 
have resign cd her right to his pi o- 
perty m their favour, in consideia- 
tion of such maintenance 112 

7 It was laid down by the i>andd8, 

th.it if the hen s of a person deceas- 
ed neglect to assign to his widow 
a reason.ablc maintenance, the judge 
is at liberty to award a sum suffi- 
cient foi that purpose tb 

8 Sons are bound to maintain then 

parents 113 

9 According to the law as cuircnt 

in Bcnaies, the widow of a nephew 
IS entitled to maintenaiico only horn 
his uncles with whom he was in 
partnership 116 

10 A widow whose husband died bc- 

foi c Ins fathei has a legal claim to 
maintenance only tb 

11 A woman cannot inherit immedi- 

ately fiom her step-son, but she is 
entitled to maintenance from his 
hen 117 

12 A son, on succeeding to his fa- 

ther’s estate must mamtam his step- 
mother and her daughters 118 

13 The widow of a separated brothci 

IS not entitled to maintenaucc from 
her late husband’s family 119 

14 The illegitimate son of a person 

belonging to one of the regenerate 
tribes is entitled to maiiitenancc 
only ih 
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It) Tlic sale by a widow of hei hus- 
band’s landed property is valid, if 
necessary to her maintenance 304 

MANAGEMENT 

1 Management of the estate does not 

necessarily vest in the eldest bro- 
ther 149 

2 The management of an estate which 

has devolved on a mmor widow lests 
with her husband’s relations, and 
with her own relations only in then 
default 203 

MAERIED DAUGHTEES 

1 Married daughters succeed to equal 
portions of an estate which had de- 
volved on tlieir mother at the death 
of then father, by reason of there 
being no male issue 40 

MAEEIAGE 

1 Order of iclations entitled to dispose 
of mmor m marriage 204 

MASTEE 

1 Penalty m case the mastei o\cceds 
his power 275 

MATEENAL UNCLE’S SONS 

1 The maternal uncle’s son is heir af- 

ter the mothoi’s sister’s sonv, ac- 
coiding to the Mifacshiaa, and ac- 
cording to 8'iirnbhn a" s commentary 
on the Dni/ahJidga , but according 
to the Dtvjatiamnsmig'ialia and 
other Bengal authorities, he ranks 
immediately after the maternal un- 
cle 95 

2 Difference of opinion as to his place 

m the order of succession ^>7 

MINOEITY 

1 The management of an estate which 

has devolved on a minor widow 
rests with her husband’s relations, 
and with her own relations only in 
their default 20 

2 Order of relations entitled to dis- 
pose of a mmor m marriage 204 

3 The father cannot act as guardian 
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to a minor widow, while her hus- 
band’s sister’s son is living ^h 

t The mother is entitled to the guar- 
dianship of her mmor children, m 
preference to their uncles 205 

5 Minority extends to the end of fif- 
teen ycais 220 

6 According to some Hindu legisla- 

tors, minority continues until after 
completion of the age of fifteen 
years, and others state sixteen as 
the term 288 

7 At the expiration of the term of nu- 

1101 ifcy, the son and son’s son of a 
person deceased are bound to dis- 
charge the obligations of their I an- 
cestoi f 

8 The bi others of a minor are tot 

comiicteiit to sell his share of t&<^ 
■)Oiut estate, even though the mothci 
bo consenting tliercto 294 

9 Circumstances under which a sale oj 

the paternal estate by the clde^ sdh 
duiing the minoiity of his brothers 
IS valid 294 

10 Sale by a minor of his landed pro- 

pcity is void 305 

MINOES 

1 A minor son is not entitled to claim 

])osscssioii ot his shaic of the -joint 
projieity which is iii the hands ol 
his bi others 13 

2 A minor may sue loi pailation 

through his guaidiaii 14 

3 Ncitlici the pi Opel ty nor person of 

a minor is liable lor the debt ot his 
ancestor 287 

MISSING PEESONS 

1 Sons’ sons whose fathers arc miss- 
ing, iiihoi it equally with sons 8 

2 Time allowed tor re-appearance 

of 9 

3 A woman has no claim to her miss- 

ing husband’s share of his father’s 
property, 26 

4 The* time allowed for the re-appear- 

ance of a missing person is 12 years, 
after which his death is to be pre- 
sumed ih 

5 TIjo wife of a person who has been 
missing for fifty-five years has no 
right to claim his share of the ]oint 
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TOixai' 


\ acoordmg to the law of 
27 


6 But has a right according to the 

law of Bengal 28 

7 The debts of a missing person must 

be paid by those in possession of 
his estate, without wa.>tiug twelve 
years for his re-app^'arance 282 


OBLIOATIONS 

1 Certam descriptions of women com- 

petent to contiact obligations for 
which their husbands are answer- 
able 278 

2 Colebrooke cited 279 

ORDEALS 


mortgage 

1 “Wliefe a person mortgages his pro- 
perty for a valuable consideration to 
one person, and mortgages the same 
property to another, the first mort- 
age shall hold good , but in a case 
^here a man mortgages his proper- 
jjy, and subsequently makes a sale 
/of the same property, the latest cou- 

^ ' tract will have superior force, on the 
satisfaction of the debt for which the 
property was mortgaged 303 

L Mp^gaged property cannot be alie- 
lu^d by the mortgagor, except un- 
der certam conditions 307 

MOTHERS 

1 A widow succeeds to her husband’s 

property, to the exclusion of his mo- 
ther 18 

2 A man cannot claim his matenial 

grandfather’s property, while his 
mother is livmg 57 

8 In Bengal, a mother inherits 3 oint 
property, to the exclusion of a pater- 
nal uncle 59 

4 And divided property universal- 
ly 60 

5 In succession to her son, who shar- 

ed his grandfather’s estate equally 
with hia uncle 61 

6 A step-mother has no right of suc- 

cession accordmg to the law of Ben- 
gal, and the property of her step- 
son will rather go to his uncle’s 
adopted son 62 

7 In Benares, a step-mother shares on 

partition 64 

8 A mother is entitled to a share equal 

to lhat of one of her sons, and she 
may »ve that share to her only 
son. See note 65 

9 Share of on a nartition by her son 

10 May compel her sons to come to 

a partition. ... ib. 


1 Ordeals of any kind should not be 
resorted to, except on failure of all 
other evidence 320 

PARENTS 

1 According to the law of Bengal, 

the father is preferred to the mother 
in the order of succession, but it is 
VLce versa elsewhere Authorities 
cited 54 

2 Sons arc bound to mamtain their 

parents 113 


PARTITION 

1 A mmor may sue for partition through 

his guardian 14 

2 Of ancestral property, not legal 

while the mother is capable of bear- 
mg children 32 

3 Mother’s share on a partition by her 

sons 65 

4 Mother may compel her sons to 

come to a partition ib 

5 If the father’s daughters’ sons make 
partition of their maternal uncle’s 
estate while one of them is capable 
of bearmg more children, and sub- 
sequently to the partition a son be 
bom, he should have an equal 


share of the mhentance 83 

6 A father makmg a partition among 

his sons must reserve his legal share, 
hiB wife not bemg past child-bear- 
mg 145 

7 The father’s choice alone deter- 


mmes the tune of makmg a 
partition of his own acquired 
wealth 146 

8 The followers of the Benares school 
maintam, that the father is subject 
to the control of his sons m regard 
to the immoveable estate, whether 
acquired by himself, or mhented 
from his father or other predeces- 
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SOI, and cannot make paititioii till 
his wife IS past child-bearing 40 

9 An unequal distribution made by a 

father among his sons of self-ac- 
quired oi moveable piopcity is 
valid 140 

10 Had it occurred ehewhoie, the 
opinion would have been different, 
the law of Benares and other schools 
not admitting an unequal distribu- 
tion of real property, though ac- 
quired by the fathci himself 'ib 

11 Partition without the father’ s*con- 

sent is illegal 148 

12 But with his consent, binds him, 

though absent at the time 149 

13 And without his consent does not 

bind the son who made it 150 

14 Property having been given by a 

man to his four giandsons, and one 
of them dymg, the son of the de- 
ceased IS entitled to claim parti- 
tion from his uncles tb 

15 One-fourth, over and above lus 

own share of a recovered family 
estate, goes on partition to him who 
recovered it 158 

16 The acquirer takes a double share 

on partition, where ancestral pro- 
perty has been used m making the 
acquisition %b 

17 Land purchased for a boy by 

means of his Yautuca, is not liable 
to partition 159 

18 The acqujoition of a man made by 

his own means alone is not divisi- 
ble among his brothers 161 

19 Acquisitions made by a man jointly 

with his brother’s four sons, by 
means of jomt funds, will be divid- 
ed into two portions, of which one 
will be taken by the man himself, 
and Ibhe other be shared equally by 
the four sons of his brother 162 

20 Property acquired by one of four 
brothers with the aid of his father’s 
funds and labour, will on partition 
be made into ten parts, of which 
five will go to the father, two to 
the acquirer, and one to each of his 
brothers if acquired without any 
aid, mto two parts, the father tak- 

one, and the acquirer one 164 

21 ’l^e son of one of five brothers, 
though his father was insane, is en- 

voL ir. 


titled, on partition, to one j^th 
of propel ty acquired by / j^iint 
iunds 165 

22 The fact of a paititiou should be 

recorded 168 

23 Paitition cannot be set aside on 

the ground of there being no docu- 
ment forthcoming ^h 

24 Partition will be presumed under 

what circumstances 169 

25 Partition, what constitutes evidence 

of . . 170 

PARTNERSHIP * 

1 Pid^ieiiy acquired without using 
the jiatrimony by one brother livaig 
in paitnersbip, belongs to him " 
c^usivcly 

PRE EMPTION 

1 Right of pre-emption recognized 

joint propel ty ^97 

2 According to the Hindu law, there 
IS no right of pre-emption, either in 
the schools of Bengal, Benares, or 
Mithila, but the two latter foibid 
the sale of undivided propei ty ih 

3 There is no right of pre-emption ac- 
cording to the law of Bengal 298 

PRESCRIPTION 

1 Prescription is no bar to paitition 
after any length of time, as far as 
the fourth in descent 152 

PRIESTS 

1 Designation of those who attend at 
funerals . 225 

PRIMOGENITURE 

1 The eldest son is not entitled to a 

larger share in right of prunogeni- 
ture 1 

2 And the issue of a younger share 

equally wi^h the issue of an elder 
son 2 

3 Primogeniture confers a right, if sanc- 
tioned by peculiar usage .. 17 

PRIORITY 

1 Prior gift mvalidates subsequent sale 
after the lapse of fifteen ye/rs. . 315 

QQ 
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BEPRESENTATION 

1 The right of representation descends 
lineally only, and docs not extend 
collaterally 12 

JIESUMPTION 

1 A father may t erume property made 
over by him to his sons, should be 
subsequently become indigent 148 

2 A gift may be taken back, on the 

-donee’s violation of the conditions 
annexed 237 

3 Resumption of an unqualified gift 

nlawful 238 

REUNION 

1 The son of a leunited biothei ‘suc- 
ceeds as hen , to the exclusion of all 
the sons of uiiassocuted brethi en 72 

2 If reunion be pleaded after partition, 

there must be dibiinct evidence to 
the tact 17«> 

3 Moaning ol the tcim nccoidmg to 

Jugunnatha ?/> 

4 A leunited bi other ciitiiely excludes 

an unassociated one 174 

SALE 

1 Atcoiding to the law ol Bengal, 

iinseparated coheirs may sell Iheir 
own portions of an ance?>tial es- 
tate 291 

2 Authority cited in proof of a single 

coheii’s right to dispose of his own 
portion of joint propeity, according 
to the law ot Bengal 292 

3 Sale hy a widow of lauded propei - 

ty IS good, if necessary Cor the sup- 
port of the family 293 

4 The brothers of a minor are not 

competent to sell his share of the 
joint estate, even though the mother 
be consenting thereto 2^4 

5 The consent of all the partners is 

requisite to the sale of a joint estate, 
even though the name of one only 
may have been recorded as proprie- 
tor 296 

0 Circumstances under which a sole 
of the paternal estate by the eldest 
son durmg the minority of his bro- 
thers It vahd * • 297 


7 Sale by a widow without the con- 
sent of the next heirs, of any part 
of the propeity devoUed on her 
from h('r husband is invalid, except 
under special circumstances 299 

8 The sale by the managing partner 

of an entire estate is valid in a case 
of necessity 301 

9 A sale ot mortgaged piopcrty is 

valid, and becomes complete on dis- 
charging the incumbrance 303 

10 The sale by a widow of her bus- 
band’s landed pioperty is valid, if 
necessary to her maintenance 304 

11 The bale by a slave of his own 

issue IS void 305 

12 Sale by a minor of his landed 

piopcrty is \oid 305 

13 The sale ot endowed pioperty is 

void 'lb 

14 Accoiding to the law as cuirent 

in Orissa, the sale of a portion of 
joint pi opeity lb void 306 

15 According to the authorities as 

cuiicntm Bengal, the sale of joint 
immoveable property by one of the 
p.ii cenei s, to the amount of the sfel- 
Jer’s shaie, is not forbidden, and if 
he sell the whole estate, the sale is 
not valid, so far as regaids the 
shaics of hib other partners, but 
IS valid so far as regards his own 
share tb 

16 Auihoiities cited ^h 

17 Sons aio not at libcity to sell their 

mothei ’s poi tion 309 

18 Sale by a widow with consent of 

next heir is valid ih 

19 A sale by one partner of an undi- 

vided estate, if justified by necessi- 
ty, is good and binding upon the 
other partners 311 

20 Sale by a wife of her insane hus- 
band’s estate when valid tb 

21 Sale of a man’s entire property al- 

lowable under what circumstan- 
ces - 312 

22 Circumstances under which three 

brothers can effect the sale of an 
estate without consent of the 
widow of a fourth brother 113 

23 Accordmg to the law of Bengal, 

the sale by one parcener of his own 
undefined share of an estate is good 
and valid. ... 'ib 
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24 Prior gift invalidates subsequent 
sale after the lapse of 15 yeai s 315 

SEPARATION 

1 One of three sons having separated 

himself from the family, and taken 
a share during his father’s lifetime, 
has no further claim on the es- 
tate 5 

2 But mere living apart docs not ex- 
clude 5 

3 Sons legally separated from iiheir 

father have not, on his death, any 
claim to inherit with a sou not se- 
parated Id 

4 ? Living apart as to food and habi- 
tation, IS not consideicd a sepaia- 
tion such as to disipialily fiom inh( - 
ritance , 172 

SISTERS 

1 A sister is excluded by bi other’s 

sons 80 

2 Sisters have no 1 ight of inhei itaiice, 

but their sons exclude the pater- 
nal uncle’s son’s son 85 

3 Unless the contiary should hawe 

been the invariable usage 86 

4 A sistei cannot luheiit, except 
through her sons, as mothei 107 

h The whole estate may be given 
away, though there is a sister and 
sister’s son, 229 

6 The sister has no right of inheiit- 
ance, but her son will inherit ni 
default of heirs down to the brother s 
grandson tb 

SISTER’S GRANDSON 

1 A sisters* giandson is not an 
heir 91 

SISTER’S SONS 

1 Fathet s’ daughters’ sons are the le- 

gal heirs, on failure of brother’s 
sons, 82 

2 A sister’s son excludes a step- 
mother and paternal uncles 84 

3 Sisters have no right of inheritance, 

but their sons exclude the paternal 
uncle’s son’s son 85 

4 The sister’s son does not mherit ac- 
coiding to the law of Benares ib 


5 Unless the contrary should havo 

been the invai lable usage 8b 

6 The son of a half sister succeeds to 

property jointly with the son of a 
whole sister ib 

7 According to the law as current in 

Bengal, a sister’s son excludes a 
paternal uncle’s gi andsoii ■ 87 

8 The sister’s son excludes the daugh- 

tci of a dauglitci 88 

9 In Bengal the adopted son of a 
sister takes a seventh, as co-hcii 
with three sous ol anothci sister 

10 A sistci s son excludes paternal 
grand-uncks* descendants 

11 A sister’s son excludes a descesjid- 

ant m the male line ot the gi cat- 
grandfather 98 _ 

12 Af coidiug fo the law of mhci itancc 

as curient in Bengal, the fath^i's 
sistei ’s son is the eighteenth m the 
ordei of succession, but ticcording^ 
to the law as cun cut m Mithila ard 
Jienares, he is not entitled to the 
inheritance so long as there is a qo~ 
ftaja or gentile, which term includes 
all those descended from the Srunc 
jirimitive stoc k, as far as the fr i - 
teeiith generation 92 

SLAVERY— SLAVE S 

1 Son of, by a fet/fha, under what cir- 
cumstances outitlod to inherit 15 

2 Slaves arc ot fifteen dcsciiptions. 

Enumeration of them 265 

3 One ot two ownei s of a female slave 
giving her away in marriage, the 
other still retains his i ight to half 
her labour, oi htilt her value 2b6 

4 The emancipatiou ot a slave by one 

of thiee ma'-ters, does not render 
him tree with respect to the other 
two 267 

5 Children sold as slaves, arc not en- 

titled to their fieedora on coming of 
age ib, 

6 A free woman, by mariying a slave, 

becomes the slave of her husband’s 
master 268 

7 And on the death of her husband, 

may be sold by his master ^b 

8 The property in a slave is lost by 

neglecting to claim him for more 
than twelve years , . 269 
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9 Four sorts of slaves cannot effect 

tbeir own emancipation • 270 

10 But they should not bo consigned 

to misery by sale %h 

11 Under what circumstances slaves 

are not transferrable to another mas- 
ter •. 272 

12 Enumeration of the fifteen des- 
criptions of ' 273 

3 3 Duties to be performed by slaves, 
and penalties foi omitting them 274 

14 Pt^nalty in case the master cx- 
Peeds'his power 275 

15' Cases in which the ruling power 
n>my compel emancipation 

iO A slave may be witness against 
His master 317 

" SONS 

V 

The eldest son is not entitled to a 

^ Liigcr shaie in light oi primogeni- 
tinc 1 

2 Uhe heirs being three sons and a 

wkIow, (their mothoi ,) each will take 
ti fourth on partition, 3 

3 According to the law of Bengal, 

the heirs of three brothers, being 
1 cspectively a son, a daughter’s son, 
and a widow, they will each take a 
tliird 4 

4 Sons bhai e equally 6 

5 A son’s son shares equally with 

^ons 8 

C An insane and dumb son is exclud- 
ed from the inheritance, and the 
daughter will succeed 42 

7 'Jlie < Inimants to a -joint estate being 

ti widow, a son, and n brother, they 
will each take a thitd, to the exclu- 
sion of a daughter's son 79 

8 A posthumous son is entitled to in- 
herit his grandfathei's property with 
hi^ uncle’s, but not a posthumous 
daughter, who can only take pro- 
perty actually in the possession of 
her tathor before his death 176 

0 An ancestral landed estate cannot 
bo given to one son, to the exclusion 
of the sons of another son 210 

10 Without the consent of his legi- 
timate son, a man cannot alienate 
any part of his immoveable property 
according to the law as current in 
Bcnarc? . 233 


SON’S WIDOW 

1 A daughter excludes a son’s wi- 
dow 43 

2 A woman cannot inherit imme- 
diately from her father-m-law 104 

3 The widow of a son is excluded by 

a brother’s sons, but she must be 
mamtamed by them tb 

4 A son’s widow uas no legal claim 

oi inheritance 106 

5 And IS excluded by her husband’s 

sister’s sons 107 

6 A son’s widow has the right of 

Bucce«<sion according to one author- 
1 ity , but the doctrine is not gene- 
rally received . 108 

STEP-MOTHER. 

# 

1 A step -mother has no i ight of suc- 

cession according to the law of 
Bengal, and the property of her 
step-son will rather go to his uncle’s 
adopted son 62 

2 A hoii, on succeeding to his fathei’s 

estate, must maintain his step-mo- 
thci , and her dauglitei s 118 

STRIDIIUN 

1 That which is given by a husband 

to his wife, IS termed her Siridhun, 
or peculiar property 35 

2 But if such yiroperty given to her 
by her Imsband be immoveable^ 
she has no right to dispose of it 

2 On her death it goes to her heirs m 
reference to the heirs of her hiis- 
and lb 

4 Property derived to a woman from 

her husband, goes, at her death, to 
his nephews , but not her peculiar pro- 
perty, which will go, m preference, 
to her step-daughter 69 

5 A woman^s property goes to her 
sons, to the exclusion of her grand- 
son, whose father died before her 121 

6 Personal property given to a -w o- 

man at the time of her marriage, be- 
comes hers exclusively 122 

7 The daughter or her heir inherits 

the mother’s peculiar property, in 
preference to the son 126 

8 The immoveable property given by 
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a man to his grandson’s wife, is her 

S eculiar property, over which she 
as absolute dommion 213 

9 Landed property which a daugh- 
ter obtains by a gift, is hers abso- 
lutely, not so that which she ac- 
quires by inheritance 214 

10 JPersonal property given by a hus- 
band to his wife on the occasion of 
contracting a second marriage, is 
hers absolutely, not so real pro- 
perty, over which the husband’s 
right endures, notwithstanding the 
gift 215 

11 Property personally acquired by a 
woman does not, strictly speaking, 
fall under any one of the six des- 
criptions of shidhvn or 'puuhum^ 
as enumerated by Ydjuynwah t/a, or 
Jimutavahana, inasmuch as it is 
admitted that the husband’s domi- 
nion extends over the earnings of 
her industry 2tl 

12 Stndimn will be inherited by the 
woman’s brothei or brother’s son, 
to the exclusion of her husband’s 
heirs 262 


SUDRAS 

1 The son of a sf'idm by a female 

slave will inherit, if thcic be no 
other heirs down to a daughtei 
son 15 

2 Accordmg to the Hindu law, the 

illegitimate son ot a man by 

a female slave, or a female slave of 
his slave, may inherit, but not the 
illegitimate child of any of the three 
superior classes tb 

3 Among the sudi as, the adoption 

of a sister’s son and daughter’s son, 
IS valid 187 

4 The son of a sud) a by a concu- 

bine or female slave, is entitled to 
inherit property, but his widow is 
mcompetent to alieno to tho pre- 
3 udice of other heirs 256 

SURETY 

1 The estate of a deceased surety, is 

not liable for the debts of his prin- 
cipal ' but me) e ^ 285 

2 DtSerent descriptions of, enume- 
rated ... tb 


TONSURE 

1 A boy may be adopted after ton- 
sure by the natural father m the 
name ol the adopter 181 

UNCHASTrrY 

1 An unchaste widow forfeits all right 
to her late husband’s property 20 

2 And may be expelled from his 

house 21 

3 If the wife was turned away on ac- 

count of unchastity, or similar of- 
fence, she has no right to be main- 
tained 109 

4 An unchaste widow is not entitled 

to mamteiiance from hei husbaqid’s 
bi othei ’s, even though she may have 
icsigned her right to his propeiT" 
111 then favour, in consideration ( 
such maintenance iiii 

5 An unchaste* daughter is excluded 

from the inhei itance i;^3 

6 And the property will escheat, if 

thcie be no other heir ^6 

UNCLES 

1 Failing the paternal grandmoblior, 
the paternal uncles succeed, but 
their piojicity is divested, should 
the sistoi subsequently have male 
ii»suc 99 


WIDOWS 

1 The heirs being throe sons and a 

widow, (their mother,) each will 
take a fourth on partition 3 

2 According to the law of Bengal, the 
heirs of three brothers, bemg res- 
pectively a son, a daughter’s son, and 
a widow, they will each take a third 4 

3 A widow succeeds to her husband’s 

property, to the exclusion of his 
mother 18 

4 In Bengal, a widow excludes a bro- 
ther 

5 Distinction m the schools as to their 

right 19 

6 Nature of her right ^b 

7 An unchaste widow forfeits all right 
to her late husband’s property 20 

8 And may be expelled from his 

house 21 

9 Right of, accordmg to the Benares* 

school ^ . 22 
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10 Accoiding'^o the law as current m 

Benares^ tlie widow of an undivid- 
ed brother has no I'ight to her Jius- 
baitlcl’s ^operty 23 

11 iDistrifaution of 30 int pioperty, the 

claimant'’6 being a father, brothci, 
j(Widow, daughter, and daughter's 
son ih 

12 Circuro stances under which a wi- 
dow excludes a brother 24 

13 Distribution between a widow and 
her husband’s bi others, the husband 

! paving died in the lifetime of fns 
nthei 25 

14 The claimants being a brother’s 
SQn and a widow, the former will 
t^rke the property, if the family was 
3 Jbiiit , but the latter if sepai ate, ac- 
/bording to the law of Benares 28 
\l5 A widow cannot inheiit property 
aJ left by her husband’s relatives or 
their widows • 20 

10 A widow IS entitled to mainten- 
ance from her ste])-sons 31 

17 Case m which the widows of two 
bi others inherit equal shares of pro- 
perty 32 

18 A widow has no right to dispose 
of her husband’s propeity, &c 33 
l9 A man dying and leaving three 
widows wl\p inherited his property, 
on the death of one of them witn- 
oiit issue, the two others -will take 
her share 37 

20 And the succession would be the 
same, had the deceased widow left 
a daughter or daughters 38 

21 A widow cannot give away her 
late husband's pioperty to the pre- 
judice of his heirs 48 

22 The claimants to a joint estate 
being a widow, a son, and a bro- 
ther, they will each take a third, to 
the exclusion of a daughter’s son 7^ 
23 An unchaste widow is not entitled 
to maintenance from her husband’s 
brothers, "^even though she may have 
resigned her right to his property 
111 their ftivour, in consideration of 
such maintenance 112 

24 According to the law as current 
m Benares, the widow of a nephew 
IS entitled to maintenance only 
from hi8 uncles with whom he was 
inpartnqiBhip . H6 


.2S A , Widow , who^e husband died 
before his lather has a legal claim 
to mamtenance only ' ih 

26 The widow of a separated brother 

is not entitled to mamtenance from 
her late husband’s family 119 

27 A widow cannot dispose of the 
whole estate which had devolved 
on her at her husband’s death , and 
on the death of her daughter who 
succeeded her, it will go to her pa- 
ternal grandfather’s daughter’s son, 
to the exclusion of her husband 123 

28 Diffeience between the law of Ben- 

gal and of Benares relative to a 
widow’s succession to her childless 
husband’s estate, the former admit- 
ting it m all cases, whether the 
estate is divided or undivided, and 
the latter only m the case of a divid- 
ed estate 192 

29 A widow having a son may sue 

for her husband’s piopeity, if her 
son be a minor 205 

30 A widow may alienate a portion 

of lier late husband’s property for 
his spiritual welfare, or for her own 
subsistence 211 

31 But not for hci own subsistence, 

if the next heir agree to support 
her ih 

32 A widow may dispose of, by gift or 
otherwise, as she pleases, the property 
earned by her own exertions 240 

33 A widow may, for the spiritual 
benefit of hei deceased husband, 
make a gift of a small portion of 
his estate, to her own relation 244 

31 The fact of a widow’s having re- 
covei ed her husband s share by 
litigation, gives her no additional 
power over it 254 

35 A widow cannot alienate, by gift 

or will, property devolved on her 
from her husband, nor her own ac- 
quisitions made by means of such 
property 259 

36 But she may dispose of "lier own 

peculiar property as she peases, 
except such part of it as consists of 
immoveable property given to her 
by her husband ^b 

37 Circumstances under which the 

husband’s heirs aie liable for a debt 
conti acted by his widow 283 
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38 Sale by a wilhotit the ^n-* 

seut ot the nefxt hem, ot aiiy part 
of the property devolved on hei 
from her husband is mvalid, except 
under special tiicumstanccs 299 

" WJFE 

1 When a wife manage^? her hus- 
band^s affair, he is liable for the 
debts she contracts 281 

WOMAN’S PROPEBTY 

1 A woman’s property goes to her 
sons, to the exclusion of her grandson, 
whose father died before her 1 21 

2 The estate of a woman does not, by 
her marriage, vest in her husband 127 

‘ WRITINGS 

1 According to the Hindu law, a writ- 


“ mg ih mcrclyv used 

rm, and *a wi itWn instrument is nojb 
essential to fhe yali4ity of atiy dis- 
position of property, T *. ^47 

2 A wiitten instrument is n#t neces- 
sary to the validity of an adop- 
tion ns 

YAUTUCi: 

1 Land purchased foi a l)o> means 
ot hib Yanluoa,!^ not liable topai- 
tition 

2 Meaning of the tenn 

J man may give his entiiO pio|K*i- 
ty to the husband of one ot jlm 
dau^ htei b ot his dec eased son 
Youft^at or nuptial jnesmt, to H 
cxciubion of his sous widow anc 
other daiightci b 2G? 







